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November 27, 2000 

Al Gore Complaint to Contest Election in Palm Beach, Miami-Dade, 
and Nassau Counties 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 



ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for Vice President of the United States, 

Plaintiffs, 



CASE NO.: 0<L) 



{CATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, and SECRETARY 
OF AGRICULTURE BOB CRAWFORD, SECRETARY 
OF STATE KATHERTNE HARRIS AND L. CLAYTON 
ROBERTS, DIRECTOR, DIVISION OF 
ELECTIONS, individual 
THE FLORIDA ELECT: 
CANVASSING CO. 

and 




THE MIAMI-DADE 
BOARD, LAWRENC 
LEHR and DAVID C. E 

members of and as THE MIAMI-DADE COUNTY' 
CANVASSING BOARD, and DAVID C. LEAHY, 
individually and as Supervisor of Elections, 

and 



THE NASSAU COUNTY CANVASS 
ROBERT E. WILLIAMS, SHI 
AND DAVID HOWARD (or, in the al 
MARIANNE P. MARSHALL) 
members of and as the NASSAU COUN 
CANVASSING BOARD, and SHIRLEY N. KING 
individually and as Supervisor of Elections, 




and 

THE PALM BEACH COUNTY CANVASSING BOARD, 
THERESA LEPORE, CHARLES E. BURTON 
AND CAROL ROBERTS, as members 

of and as the PALM BEACH COUNTY CANVASSING BOARD, 
and THERESA LEPORE, individually and as Supervisor 
of Elections, 



GEORGE W. BUSH, Nominee of 
the Republican Party of the United States 
for President of the United States and 
RICHARD CHENEY, Nominee of the 
Republican Party of the United States for 
Vice President of the United States, 

Defendants. 

/~\ c r i 



COMPLAINT TO CONTEST ELE 

1 . This is an action to contest the certification that George W. Bush and Richard 
Cheney received more votes in the Presidential election in the State of Florida than Al Gore and Joe 
Lieberman. The vote totals reported in the Election Omvassing^ommission's certification of 
November 26, 2000 are wrong. They include illegal votes and do not include legal votes that were 
improperly rejected. The number of such votes is more than sufficient to place in doubt, indeed to 
change, the result of the election. ■ Jg^U fS 

2 . The Plaintiffs, Albert Gore, Jr. , nominee of the Democratic Party of the United 
States for President of the United States in the 2000 General Election (Al Gore) and Joseph I. 



Lieberman nominee of the Democratic Party of the United States for Vice-President of the United 
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States in the 2000 General Election (Joe Lieberman), contest the November 26, 2000 certification 
by the Elections Canvassing Commission of the results of the Presidential election and the 
determination of the winning Presidential Electors in Florida. Al Gore and Joe Lieberman further 
contest the Secretary of State's certification of the electors for Defendants George W. Bush and 
Richard Cheney as elected. 

3. The Election Canvassing Board certified 2,9 12,790 votes for George W. Bush 
and Richard Cheney and 2,912,253 votes for Al Gore and Joe Lieberman, a difference of 537 votes. 
That difference was entirely the result of: 

(a) rejecting the results of the complete manual count in Palm Beach County 
(which resulted in approximately 215 additional net votes for Gore/Li eberman) and 
the results of a manual count of approximately 20% of the precincts in Miami-Dade 
CountyNw^ch*resulted ii\ approximately 160 additional net votes for 
Gore/Liebenn^S^jn < 

(b) ^i'ncluding charges to the certififij^esults of the Nassau County 
Canvassi^ Board wjy tjfljle r the Thanksgiving weekend, changed its previously 
certified results -- not based on a manual count, but by adding votes in violation of 
Florida laS^frJjjj earlier tabulations that had previously been rejected by that Board 
as illegal (wfl^j r|^|^in a total ^ofj^proximately 50 additional net votes for 
Busr^j^y). ^'fr^^jJ.Jj' 1 * 

(c) not counting approximately 4,000 ballots in Palm Beach County that 
were marked by the voter with an indentation but which were not (in most cases at 
least) punctured that the Palm Beach Canvassing Board reviewed but did not count 
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as a vote for any presidential candidate and which have been contested. If 
discemable indentations on such ballots were counted as votes, Al Gore and Joe 
Lieberman would receive more than 800 net additional votes. 

(d) not counting approximately 9,000 ballots in Miami-Dade County that 
have not been recorded as a vote for any presidential candidate and which were never 
counted manually because the Miami-Dade County Canvassing Board prematurely 
ceased its manual count with only approximately 20% of the precincts counted. If 
these approximately 9,000 uncounted ballots result in the same proportional increase 
in net votes as the ballots that were counted by the Board before it stopped counting, 
these ballots would result in approximately 600 net additional votes for 



Gore/Lieberman. 

Common Allegations 



4. 



Common Allegations— * 1 y 
This is an action to contest an election under section 102.168, Florida Statutes (2000). 
5. Section 102^85, Florida ^tutes '(20^) esta6|shes L^on County as the proper 
venue for this action.). 



Section 102.168(8), Florida Statutes (2000) empowers the judge in a contest action 



fashion such orders as he or she deems necessary to ensure that each 
allegation in the complaint is investigated, examined, or checked to 
prevenl 
appropi 



gation m the complaint is investigated, examined, or cnecjceu 10 
vent or correct any alleged wrong, and to provide any relief 
ropriate under such circumstances. 

7. Plaintiff Al Gore was the nominee of the Democratic Party for President of the United 
States and Plaintiff Joe Lieberman was the nominee of the Democratic Party for Vice President of 
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the United States in the year 2000 general election in the State of Florida. They appeared on the 
ballot in every county in Florida. 

8. George W. Bush was the nominee of the Republican Party for President of the United 
States and Richard Cheney was the nominee of the Republican Party for Vice President of the 
United States in the year 2000 general election in the State of Florida. They appeared on the ballot 
in every county in Florida. 

9. Section 102.111, Florida Statutes, (2000) creates the Elections Canvassing 
Commission and charges it with certifying the returns of elections and determining who has been 
elected for each office. Katherine Harris serves on the Commission by virtue of her position as 
Secretary of State. L. Clayton Roberts serves on the Commission by virtue of his position as 
Director of the Division of Elections. Bob Crawford serves on the Commission as a substitute for 
Governor Jeb Bush, who has defined to serve^xause his brother is one of the candidates. 

10. On November 7, 2000, the State of Florida conducted a general election for the 
i States. On Nov^nber 8, 2000, the Division of Elections for the State of 



President of the United £ 

Florida reported that George W. Bush and Richard Cheney, the candidates for the Republican Party, 
received 2,909,135 votes and that Al Gore and Joe Lieberman, the candidates for the Democratic 
Party, received 2,907,351 votes. 

1 1 The difference of 1 ,784 votes between the Republican and Democratic candidates 
natic recount provisions of Section 1 02. 1 4 1 (4), Florida Sta 



triggered the autom atic recount provisions of Section 1 02. 1 4 1 (4), Florida Statutes (2000), (requiring 
a recount by county canvassing boards if there is a difference of less than .5%). The recount by all 
county canvassing boards narrowed the difference between Gore/Lieberman and Bush/Cheney to 



12. Section 102.151, Florida Statutes (2000) requires county canvassing boards to issue 
certificates reporting the total number of votes cast for each person elected and transmit it to the 
Department of State. 

13. Section 1 02. 1 12, Florida Statutes (2000) requires all county canvassing boards to file 
vote count returns for the election of a federal office with the Department of State. 

14. The Florida Supreme Court directed that all amended certifications resulting from 
manual counts in this election be filed with the Elections Canvassing Commission by 5:00 p.m. on 
Sunday, November 26, 2000, and that the Elections Canvassing Commission and the Secretary of 
State must accept those amended certifications. The Court further ordered that the certificates made 
and signed by the Elections Canvassing Commission pursuant to section 102.121 certify the 
amended returns, including the results of recounts and hand counts. Palm Beach County Canvassing 



Board v. Harris, Consolidated Case Number SC00-2346, Slip Op. (Fla. Sup. Ct., Nov. 21, 2000). 

1 5 The Florida Supreme Court ordered that all amended certifications be filed by 5 :00 

JW^VUf) .... 

p.m., November 26, 2000 in order to permit election contests pursuant to Section 102.1 68 to be filed 
and resolved by the December 12, 2000 deadline for the resolution of contests regarding the 
selection of electors. ^ 

1 6 On November 26, 2000 the Secretary of State certified the results of the November 
7, 2000 Presidential ElectuflT^ Of ^ 

17. On November 26, 2000 the Elections .Canvassing Board declared George W. Bush 
and Richard Cheney as the winners of Florida's electoral votes. 



Count I (Miami-Dade County Canvassing Board) 



ni-Dade County 
Plaintiffs re-allege paragraphs one through 17 



19. Defendants, Lawrence D. King, Myriam Lehr and David C. Leahy, are and were at 
all relevant times members of the Miami-Dade County Canvassing Board. 

20. Defendant, David C. Leahy, is and was at all relevant times Supervisor of Elections 
for Miami-Dade County. 

21 . The Miami-Dade County Democratic Executive Committee exercised its right under 
section 102.166(4), Florida Statutes (2000) to request that ballots be manually counted. 

22. The Miami-Dade County Canvassing Board conducted the sample manual count 
required by section 102. 1 66, Florida Statutes (2000). The Board determined that the sample manual 
count revealed an error in the vote tabulation that could affect the outcome of the election. The 
Board thereafter determined, pursuant to section 102.166(5), Florida Statutes (2000) to manually 
count all ballots. 

23. On November^ 2000, ^e^iami-Dade County Canvassing Board wrote the 
Division of Elections asking that votes resulting from manual counts be included in its certified 
results. On November 15, 2000 the Secretay of State advised that she refused to accept the votes. 

24. The Florida Supreme Court issued three orders in Consolidated Case Numbers SC00- 



15^50 the^Secretar^ of State l^vised^g she reTust 
rida Supreme Court issued three orders in Consolidated 
2346 SC00-2348 and SC00-2349 determining that the Secretary of State must accept the results of 
local canvassing board manual counts certified by the boards. ^ ■ . ■ 

25 On the morning of November 22 the Miami-Dade Canvassing Board decided, in light 
of the deadline set by the Supreme Court, to manually count approximately 10,750 ballots with 
respect to which the machines did not record a vote for President. These ballots are known as 
"uncounted ballots." As of that time, in two full days of work 96,500 ballots from 139 precincts, 
approximately 20% of the 635 Miami-Dade precincts, had already been counted. These results 
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confirmed overwhelmingly that the machines which had read the punch cards had failed to count 
thousands of citizens' votes for presidential candidates. 

26 . In addition, hundreds of ballots contained a punch at the number immediately below 
that of the Gore/Li eberman punch hole in a location that could only evince the voter's intent to cast 
a ballot for the Gore/Lieberman candidacy. 

27. The sample manual count conducted by the Miami-Dade Board identified six net 
additional votes for Gore/Lieberman. Those votes appear to be included in the totals certified by the 
Elections Canvassing Commission. Failure to include them would be rejection of lawful votes 
sufficient to change or place in doubt the outcome of the election. 

28. Beginning November 22, Republican and other supporters of George Bush launched 

a campaign of personal attacks upon Canvassing Board members and election personnel. The 

November 24, 2000 New York Times reported: 

Upstairs in the Clark Center [where votes were being counted], several people were 
trampled, punched or kicked when protesters tried to rush the doors outside the office 
of the Miami-Dade supervisor of elections [sic]. Sheriffs deputies restored order. 
When the ruckus was over, the protesters had what they had wanted: a unanimous 
vote by the board to call of the hand counting. >_ 

29. Some news reports described the protests as a "near riot." The New York Times also 
reported on November 24, 2000: "One nonpartisan owmg? J? the board, David Leahy, the 
supervisor of elections, said after the vote that the protests were one factor that he had weighed in 
his decision." X J 

30. Following a lunch break on November 23, and without notice of the intention to 
consider the issue, the Miami-Dade Canvassing Board announced it would cease all manual counts. 
The reason asserted for the decision was that it was not possible to complete a full manual count of 



all ballots by the 5:00 p.m., Sunday November 26, 2000 deadline for amending certifications. The 
Canvassing Board also voted to discard the hundreds of additional votes that had already been duly 
counted up to that moment. 

3 1 . Section 102. 166(5)(c), Florida Statutes (2000) required the Miami-Dade Canvassing 
Board to count all ballots in the county, given the results of the counting of the sample precincts. 
Miami-Dade County Democratic Party v. Miami-Dade County Canvassing Board, Slip Op. at 3, 
Case No. 3D00-3318 (Fla. 3 rd DC A, Nov. 22, 2000) at 3. The court held that the Board had a 
"mandatory obligation" to count manually. Id. The Board had no authority to stop the counting until 
it was completed. Stopping meant that thousands of votes cast for Presidential candidates were not 
counted. 

32. The Miami-Dade results alone show that Al Gore and Joe Lieberman received a 
number of votes which, when added to thestetjwde totals previously reported, would be sufficient 
to change or place m^fflM t ^^jtf^^^R ^Sj/^^i 



33. The refusa^fthe^Miami-Dade County Canvassing Board to manually count the 
uncounted ballots, and the certification of the Elections Canvassing Commission of results that did 
not include such uncounted ballots, results in the unlawful rejection of legal votes sufficient to 
change or place in doubt ~* . — — --^ > -- 

34. The refusal 5^e@^&m^Dade CougjM^en^Hsing Board to manually count the 
uncounted ballots ar^^rtif^lfes^^^^^l^vassing Commission of results that did 
not include such uncounted ballots amounts to misconduct sufficient to change or place in doubt 
the result of the election. 
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35. If the uncounted ballots of Miami-Dade County are counted, it will show that a 
person other than the candidate certified by the Elections Canvassing Commission as the winner of 
Florida's Presidential election was duly elected. 

Count II (Miami-Dade County) 

36. Plaintiffs reallege paragraphs 1-17. 

37. The partial manual count of ballots conducted by the Miami-Dade County Canvassing 
Board identified approximately 160 net additional votes for Gore/Lieberman. 

38. Failure of the Miami-Dade County Canvassing Board to file amended returns 
reporting the votes referred to in the immediately preceding paragraph, and the certification by the 
Elections Canvassing Commission missing such votes, was an unlawful rejection of legal votes 
sufficient to change or place in doubt the result of the state-wide election. 

39. Failure of the Miami-Date ^umy Canvassing Board to file amended returns 
reporting the votes for candidates counted in the manual 'con/its, and the certification by the Elections 

^ing such votes^, is misconduct s^cient to chai 

the result of the election 

Count III (Nassau County) 



(Nassau County) 
40. Plaintiffs reallege paragraphs 1-17. ^/jjM^ 

41 Defendants, Robert E. Williams, Shirley N. King, and David Howard were at all 



relevant times through November 24, 2000, the members of 



42. Defendant, Shirley N. King, is and was at all relevant times Supervisor of Elections 



for Nassau County. 
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43. On the evening of November 7, 2000, the Nassau County Supervisor of Elections 
informed the Department of State that unofficial returns of the general election for President and 
Vice President of the United States in Nassau County showed Gore/Lieberman with 6,952 votes and 
Bush/Cheney with 16,404 votes. 

44. On November 8, 2000, the Nassau County Canvassing Board conducted the machine 
recount of ballots mandated by section 102.141(4), Florida Statutes (2000). The statutorily 
mandated machine recount produced returns of 6,879 votes for Gore/Lieberman and 16,280 votes 
for Bush/Cheney, a net gain of 5 1 votes for Gore/Lieberman. 

45. On November 8 or 9, 2000, the Nassau County Canvassing Board certified to the 
Department of State returns based on the statutorily mandated machine recount, that is, 6,879 votes 
for Gore/Lieberman and 16,280 votes for Bush/Cheney. 



46. 



[1, a Nassau C 




«nty Commissioner, served 



as a substitute Board member in place of David Ho ward .'.Marianne Marshall was a candidate with 
opposition in the November 1 ?, 2000 election. 

47. On November 24, 2000, the Nassau County Canvassing Board met without the notice 



required by section 286.01 1, Florida Statutes (2000). At that meeting, the Board decided to submit 
a new certification to the Department of State, reporting the unofficial election night returns 
(Gore/Lieberman 6,952 votes and:^sh/Cheney 16^4 ^SSs) rather than the returns of the 
statutorily mandated fna^iine ^c^^^^^^^r^ore/I^berman and 16,280 votes for 
Bush/Cheney). The Board thus changed its certification and certified November 7 results that it had 
previously certified as incorrect. ^ 



;ed its certification and certified 
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48. David Howard, a member of the Board, did not attend the November 24, 2000 
meeting. Marianne Marshall did attend it. 

49. Section 102 141(1), Florida Statutes (2000) sets forth the rules to be followed to select 
a replacement Board member in the event that a member of the Canvassing Board is unable to serve. 

50. Subsections (l)(a), (b), (c), and (d) of Section 102.141, Florida Statutes (2000) all 
provide that a person who is a candidate who has opposition in the election being canvassed is not 
eligible to be appointed as a substitute member of the Canvassing Board canvassing that election. 

51. The Nassau County Canvassing Board transmitted its new certification to the 
Department of State on Friday November 24, 2000. This new certification was included in the 
results certified by the Elections Canvassing Commission. 



52. The November 24 certification of the unofficial electionnight results violated section 
102.141(4), Florida Statutes (2000), req^iring^tiiat a machine recount be conducted where a 
candidate wins an election by less than 0.5%, and further providing that if there is a discrepancy 
between the unofficial ejjfeonjnght retarns and the tabulation undertaken in the statutorily 
mandated recount, "the tabulation of the ballots cast shall be presumed correct and such votes shall 
be canvassed accordingly." 

53. The refusal of the Nassau County Canvassing Board to certify returns reporting the 



votes for candidates idenS^i^Jhj^required regijqV* ^Jptthe certification by the Elections 
Canvassing Commission omit£^(^^^^Jirt^ceptai(^!Ra number of illegal votes 



sufficient to change or place in doubt the result of the election. 

54. The refusal of the (jassau County Canvassing Board to certify returns reporting the 
votes for candidates identified in the required recount, and the certification by the Elections 



Canvassing Commission omitting such returns, constitutes misconduct sufficient to change or place 
in doubt the result of the election. 

55. The decision of the Nassau County Canvassing Board to refuse to certify returns 
including the results of the mandatory recount was unlawful and beyond its authority because 
Marianne Marshall participated in the decision. The result of this unlawful action is that a person 
other than the successful candidate has been certified as duly elected. 

56. The November 24, 2000 meeting of the Nassau County Canvassing Board violated 
section 286.01 1, Florida Statutes (2000). Therefore the actions taken at that meeting, including 
changing the returns certified are null and void. §286.01 1(1), Fla. Stat. (2000) 

Count IV (Rejection of Palm Beach Manual Count) . 

57. Plaintiffs reallege paragraphs 1 -1 jp* 

58. On November 7, 2000, approximately 462,644 voters in Palm Beach County voted 




in an election at which the first office to be voted for on the ballot was for electors of President and 




: on the ballot was for ele 



Vice President of the Unit^hStates. ^ 

59. On November 1 2, 2000, Defendant Palm Beach County Canvassing Board (the "Palm 

Beach Board") voted to conduct a manual count of all ballots cast in Palm Beach County for 

■ 

President and Vice President in the general election held on November 7, 2000. From November 
16 to 26, 2000, the Palm Be^B<^conducted this^Jua^tnt of the presidential votes, under 
section 1 02. 1 66(5)(c), Florida Statutes (2000). - 

60 . The manuaj^oun) resuhed in a net gain of approximately 2 1 5 votes for Al Gore and 
Joe Lieberman. 
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61 . The Palm Beach Board sought an extension of the 5:00 p.m. November 26, 2000 
deadline for reporting the results of its manual count, both by telephone and in writing. The 
Secretary of State refused to extend the deadline. 

62. On November 26, 2000, before 5 :00 p.m., the Defendant certified the portion of the 
results of its manual count that it had completed before 5:00 p.m. to Secretary of State Harris and 
the Election Canvassing Commission. 

63. Asof5:00p.m. on November 26, the manual count identified approximately 190net 
additional votes for Gore/Lieberman. 

64. On November 26, 2000, Secretary Harris and the Commission certified the results 
of the election, but arbitrarily rejected the results of the manual count from Palm Beach County, 
instead certifying the result of^hefearlier machine count in Palm Beach County. 

65. The Secretary' saM Commission' s rejection of the Palm Beach County manual count 
results violates their duty to certify the true results of the-election under section 102.1 1 1, Florida 
Statutes, and more specificity violates section 102:l^Flofi^StatuW which provides: "The 

' tiing the^rue votel&al] 

%C ) 

66. The Secretary's and Commission's rejection of the Palm Beach County manual 

- o ^ 

recount results also violates^^N^^her 21 order of the Florida Supreme Court, which requires 
the Secretary and the Commission fo.:a.ecept ^e^^^fication^reflecting manual count results 
that it received before 5:00 p.m., November 26. 

Count V (Palm Beach Board Failure to Complete Manual Count) 

67. Plaintiffs reallege paragraphs 1 to 17 and 58 to 66. 



Elections Canvassing Commission in determining the^rue vote^all not have authority to look 
beyond the county returns." 



68. Early on November 12, the Palm Beach Board determined under section 
102.166(5), Florida Statutes, that a test manual count that it had just completed indicated an error 
in the vote tabulation which could affect the outcome of the election of presidential electors. The 
Board determined that the proper remedy was a manual count of all ballots in the county, under 
section 102.166(5)(c), Florida Statutes. 

69. The Board then delayed conducting the manual count for nearly four full days, in 
part because it relied on an advisory opinion by the Secretary of State that the Florida Supreme 
Court has decided was unlawful. Consequently, the Palm Beach Board did not complete its 
manual count before the 5:00 p.m. November 26 deadline established by the Florida Supreme 
Court. 

70. Of the 637 precincts (and groups of absentee ballots) in Palm Beach County, the 
Palm Beach Board certified to the Secretary of State the results of only 586 before the 5:00 p.m. 
November 26 deadline. Consequently, the Board failed to certify to the Secretary of State 
numerous votes cast for presidential electors, because it was unable to complete its manual count 
before the 5:00 p.m. deadline. 

71 . At approximately 7:30 p.m. November 24, 2000, the Palm Beach Board 
completed its manual count. The complete manual count identified approximately 215 net 
additional votes for Gore/Lieberman. The Elections Canvassing Commission has not included 
these votes in the cerjtfTed^otals. "•QttyQQ l£ 

72. The Palm Beach Board's failure to complete its manual count before 5:00 p.m. on 
November 26 violated section 102.166(5)(c), which requires the Board to "[m]anually recount all 



ballots" (emphasis supplied), once the Board has made a finding that this was the appropriate 
remedy under the statute. 

73 . Failure to include the votes identified in the manual count of the Palm Beach 
Board in the certified results is the rejection of a number of legal votes sufficient to change or 
place in doubt the result of the election. 

74. Failure to include the votes identified in the manul count of the Palm Beach Board 
in the certified results is misconduct sufficient to change or place in doubt the result of the 
election. 

Count VI fPalm Beach County Intent Standard) 

75. Plaintiffs reallege paragraphs 1 to 17, 58 to 66, and 68 to 74. 

76 Voters in Palm Beach County voted using Votomatic-style punch cards. Voters 

ft / 

using this system vote by first inserting a punch card with perforated rectangles into a plastic 
marking unit that coi^S ba^^$es_. The voter then inserts a metal stylus into a hole in a 
template that corresponds^the chosen caudate! When the stylus is fully inserted into the 
hole, it should -- but do^not always -- perforate a small square on the punch card ballot known 
as a "chad," creating a hole in the punch card ballot. 

77. In some instances, however, the stylus only partially perforates the punch card or 
creates an indentation witrrtl^e^atj^n at all.^ q^V* 

78. The Votomatic-style marking units used in Palm Beach County in this election 



dramatically increased the number of partially perforated and indented chads in the first column 
of many punch cards, the column that was used for presidential votes. This problem resulted 
from equipment difficulties that included an unusually hard plastic backing underlying the punch 



card, the accumulation of dislodged chads on this surface, and punch card perforation and 
misalignment problems. These equipment difficulties interfered with the proper removal of 
chads when voters inserted the stylus into their punch card ballots. 

79. The electronic tabulating equipment that counts punch card ballots operates by 
shining light through punched holes in the punch card. If a voter does not completely dislodge a 
chad, the tabulating equipment often does not count a vote that a voter intended to cast. An 
"undervote" results when the tabulating equipment does not count a voter's choice, thus 
effectively disfranchising that voter. 

80. Voting equipment failures that prevented voters who intended to vote for a 
presidential candidate from completely punching the first column of their ballots caused a 
substantial proportion of the uqidej^otes rejected and not counted by the automatic tabulation 

8 ( . The Palm Beach Board failed to count numerous votes cast for presidential 
candidates, because it appjjra a series of ir^orrect legal standards. The Palm Beach Board's 
a total o 



machines in Palm Be; 



uncompleted manual count resulted in a total of 8,222 uncounted votes. For example, the Palm 
Beach Board failed to count numerous votes cast by voters whose ballots contained an 
incompletely punched or indented chad in the first column. These ballots have been segregated 
and pres <• :d foi j >dicial reftew.Qy 
Jm^er22? 

Court entered an Order making clear that the Palm Beach County Canvassing Board could not 



) count numerous votes cast by voters wnose t>a 
i or indented chad in the first column. These bi 

"""" ^ 

82. On November 22, 2000, Judge Jorge LaBarga of Palm Beach County Circuit 
Order mdtmT^leaj^hat the Palm Beac^oim^Carrvass 
apply rigid rules that would resull^njhe rejection of validly marked ballots. Judge LaBarga': 



Order stated that: 



[A]s previously articulated in this Court's order of November 15, 
2000, [the canvassing board] cannot have a policy in place of per 
se exclusion of any ballot; each ballot must be considered in light 
of the totality of the circumstances. Where the intention of the 
voter can be fairly and satisfactorily ascertained, that intention 
should be given effect. 

Florida Democratic Party v. Palm Beach County Canvassing Board, CL 00-1 1078 AB, at 6. 

83. Judge LaBarga relied in part upon Delahunt v. Johnston, 671 N.E.2d 1241 (Mass. 
1996), which held that a "discernible indentation made on or near a chad should be recorded as a 
vote for the person to whom the chad is assigned." 

84. In reviewing the ballots cast in Palm Beach County, the Canvassing Board did not 
follow the correct legal standard, endorsed by Judge LaBarga, to determine the voter's intent. 
For example, on information and belief, the Board used a standard that failed to count ballots 
with indentations or din\j^or\ preside^tia^andidate unless the ballot also revealed similar 
indentations, falling short of complete perforatio^in^l^craces. applying this rigid rule did 
not honor the voters' intenjp^- satisf^the applicable ^eg^staricferd. 

85. Section 101.5614(5), Florida Statutes (2000) governs the counting of Votomatic- 
style punch card ballots; It provides in relevant part: "No vote shall be declared invalid or void if 
there is a clear indication of the intent of the voter as determined by the canvassing board." 



loridaStat— - " ,,W4X ----- " 



Section 101.5614(6), Florida Statutes (2000) provides^}* ^ffifis impossible to determine the 
elector's choice, the^ct^'s ba1k>fe$l not be counted for that office . . . ." (emphasis supplied) 
86. Section 102. 166(7)(b) of the Florida Statutes requires that the Palm Beach Board 
review ballots in a manual count to determine the voter's intent. Section 102.166(7)(b) provides: 
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"If a counting team is unable to determine a voter's intent in casting a ballot, the ballot shall be 
presented to the county canvassing board for it to determine the voter's intent." 

87. The Board's failure to use the correct legal standard for determining voter intent 
in conducting its manual count has resulted in the rejection of a number of legal votes sufficient 
to change or place in doubt the result of the election. 

88. The Board's failure to use the correct legal standard for determining voter intent 
in conducting its manual count is misconduct of election officials and members of the canvassing 
board sufficient to change or place in doubt the result of the election. 

Praver for Relief 
WHEREFORE, Plaintiffs pray that the court: 
As to Count I fMiami-Dade County Canvassing Board) 

A. Order that the Miami-Dade County Canvassing Board and Supervisor of Elections 
immediately transmiNh^ppr^^^^,^^o^^(fraUots c^U^fie year 2000 
Presidential election to the^Terk^of tiiis Court for'safe^eepin^^ 

B. Cause the uncounted ballots cast in Miami-Dade County for President and Vice 
President of the United States to be manually counted by or under the direction of this Court, 
counting each ballot cast unless it is impossible to determine the intent of the voter, in order to 
determine the true and accurate returns of the general election for President and Vice President 
from Miami-Dade Co^ntA ' <S-fcE,^UJ.# 

C. Order that the Elections Canvassing Commission include in the certified results 
for Presidential electors all votes counted in the Miami- Dade County election including the 
results of this court's count. 



As to Count II fMiami-Dade County) 

A. Order the Elections Canvassing Commission to include in the certified results of 
the election of Presidential Electors the results of all hand counts conducted by the Miami-Dade 
County Canvassing Board. 

As to Count HI (Nassau County Canvassing Board 1 ) 

A. Order that the Elections Canvassing Commission include in its certification of the 
results of the election of Presidential Electors 6,879 votes for Gore/Lieberman and 16,289 votes 
for Bush/Cheney. 

As to Count IV. V and VI (Palm Beach County) 

A. Order that the Palm Beach County Canvassing Board and Supervisor of Elections 
immediately transmit the approximately 892 disputed ballots cast in the year 2000 Presidential 
election, which ballots were segregated at the request of agents for the Democratic Party during 
the recount of such ballots, to the Clerk of this Court for safe keeping; 

approximately 892. disputed Ballots &*jtjn Palm Be; 



B. 



Cause the 



President and Vice President of the 



l Beach County for 



:ates to be^anuallyfeunted by or under the 



direction of this Court, $unting^K blu^Past ^iless irts in^^ble to determine the intent of 

of,he S 



the voter, in order to del 
and Vice President from Pi 
C. Order, 



counting each ballot cast unless it is impossic 
;termine the true and accurate returns of the g< 



;eneral election for President 



;ach County: 
sr that the Electi 

for Presidential electors the results of the court's manual count for Palm B 



the certified results 
Beach County. 



As to County VIII (Include All Manual Counts') 



e All Manual Counts) 



A. Order the Elections Canvassing Commission to amend its November 26, 2000 
certification of the results of the election of Presidential electors to include the results of all 
ballots counted in Broward, Miami-Dade, and Palm Beach Counties, by machine or hand, 
through 7:30 p.m. November 26, 2000 to the extent that they were not included. 

Universal Relief 

A. Order that the Elections Canvassing Commission amend its November 26, 2000 
certification of the votes received by the electors of Al Gore and Joseph Lieberman and George 
W. Bush and Richard Cheney to report the true and accurate results of the election as determined 
in this proceeding; 

B. Order that Secretary of State Katherine Harris and the Division of Elections are 
enjoined from declaring the winning presidential electors pursuant to section 103.01 1, Florida 
Statutes until this proceeding is e^mpleted^nd^a^lrelief ordered has been provided; 

C. Order an immediate hearing pursuant to Section 1 02. 168(7) to address the matters 
raised in this Complaint; - 

D. Advance this cause upon the court's docket; ^ 

E. Schedule a status conference to establish expedited deadlines and procedures for 



f K lit 



this proceeding; 

F Order counsel for all parties to make the utmost effort to promptly serve each 
other with all pleadings and documents, to exchange e-mail addresses, and to serve each other 
with all pleadings, to the extent possible, by e-mail in addition to the other means of service; 




G. Order that the Elections Canvassing Commission certify that the true and accurate 
results of the 2000 Presidential Election in Florida is that the Electors of Al Gore and Joe 
Lieberman received the majority of votes cast in the election. 

H. Order that the Elections Canvassing Commission, Secretary of State and, the 
Division of Elections certify as elected the presidential electors of Al Gore and Joe Lieberman. 

I. And grant such other relief as the court deems right and just. 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of the foregoi; 
States mail, hand delivery or facsimile transmission this 
following: 



las been furnished by United 
"_ day of November, 2000 to the 



Barry Richard 
Greenberg Traurig 
101 East College Avenue 
Tallahassee, FL 32301 
for Governor Bush 

Deborah Kearney, General Counsel 

Florida Department of State 

400 South Monroe Street, PL 02 

Tallahassee, FL 32399 

for Secretary Katherine Harris and 

the Elections Canvassing Committee 



Harold McLean, Senior Attorney 
Agriculture & Consumer Services 
5 1 5 Mayo Building 
407 South Calhoun Street 
Tallahassee, FL 32399 

Andrew McMahon 
Palm Beach County Attorney Office 
301 N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 



Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe Street, 
Tallahassee, FL 32301-1804 
for Secretary Katherine Harris 
the Elections Canvassing Coi 





Tucker Ronzetti 
Assistant County Attorns 
111 N.W. 1 st Street 
Miami, FL 33130 
for Miami-Dade Canvassing Board 

Ben Ginsburg 

State Republican Headquarter 
420 West Jefferson 
Tallahassee, FL 323j 
for the Republican 



If 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 



ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for Vice President of the United States, 

Plaintiffs, 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, and SECRETARY 
OF AGRICULTURE BOB CRAWFORD, SECRETARY 
OF STATE KATHERINE HARRIS AND L. CLA 
ROBERTS, DIRECTOR, DIVISION OF 
ELECTIONS, individually and as members of and as 
THE FLORIDA ELECTIONS 



'CV 

members ot and as / j% 

CANVASSING COMWSIO^_ n COUjZV* 

and 

THE MIAMI-DADE COUNTY CANVASSING 
BOARD, LAWRENCE D. KING, MYRIAM 
LEHR and DAVID C. LEAHY as 
members of and as THE MIAMI-DADE COUNTY- 
CANVASSING BOARD, and DAVID C. LEAHY, 
individually and as Supervisor of Elections, 



and 



------ — - - "ING, 

MX- 



THE NASSAU O 

ROBERT E. WILLIAMS, SHIRLEY N. KING, 
AND DAVID HOWARD (or, in the altei 
MARIANNE P. MARSHALL), as 
members of and as the NASSAU COUNTY 
CANVASSING BOARD, and SHIRLEY N. KING, 
individually and as Supervisor of Elections, 



Respectfully submitted this ^ 1 day of November, 2000. 



Counsel for Albert Gore, Jr. and Joseph I. Lieberman. 



W. Dexter Douglass 
Florida Bar No. 0020263 
Douglass Law Firm 
21 1 East Call Street 
Tallahassee, Florida 32302 
Telephone: 850/224-6191 
Facsimile: 850/224-3644 




Joh*r#C Ne\W6nr1l 
Florida Bar No. 0244538 
Berger Davis and Singerman 
215 South Monroe Street, Suite 705 
Tallahassee, Florida 32301 
Telephone: 850/561-3010 
Facsimile: 860/564-3013/ 




©avid Boies' 
Pro Hac Vice 

Boies, Schiller & Flexner LLP 

3 Business Park Drive, Suite 110 
Armonk, New York 10504 
Telephone: 914/273-981 
Facsimile: 914/273- 



Mitchell W. Berger 
Florida Bar No. 311340 
Berger Davis & Singerman 
50 East Las Olas Bouleveard, Suite 1000 
ale, Florida 33301 
954/525-9900 
ile: 954/525-2972 




^ffoseph. E. Sandler 

^ Pro Hac Vice 

Sandler & Reiff, P.C 
6 E Street, S.E. 
Washington, D.C. 20003- : 
Telephone: 202/543-7680 
Facsimile: 202/543-7686 



OU ******* 



1 



•ey D. Robinson 
o Hac Vice 
Baach Robinson & Lewis 
One Thomas Circle, N.W. 
Washington, D.C. 20005 
Telephone: 202/833-8900 
dleC302/466-5738 
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November 27, 2000 

Al Gore Motion to Count the Ballots from Miami-Dade County 



IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 



KATHERINE, HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al.. 



CASE NO.: 



Defendants. 



PLAINTIFFS' MOTION TO COUNT THE BALLOTS 
FROM MIAMI-DADE COUNTY 

Plaintiffs have filed with the Court and served on opposing counsel a Motion to Place 

Tii-Dade Ballots in the Registry of the Court and a P 



VlfcAJVIT-DADE 

Zourt and servec 

Disputed Miami-Dade Ball ots in the Registry of the Court and a Motion to Appoint Special 
Masters for the Limited Function of Immediate Counting of Miami-Dade Ballots to Allow 

ttpr Ac 



Expedited Disposit^ of this Matter. Accordingly, Plaintiffs hereby move this Court t 
Order the Special Master so appointed to count all dispute ballots so delivered by David C. 
Leahy, Supervisor of Elections for Miami-Dade County within 96 hours of issuance of such 



):00a.m. on Saturday, December 2, 2000. ■ 
On November 9, 2000, the Florida Democratic Ext 



order or by 10:00 a.m. J 

1. On November 9, 2000, the Florida Democratic Executive Committee 
requested a manual count of ballots cast in Miami-Dade County for President and Vice 
President in the i 



: general election held on November 7, 2000. The Defendant County 
Canvassing Board of Miami-Dade County (the "Board") voted to conduct and commenced 
a manual count of all ballots pursuant to Section 102.166(5)(c), Fla. Stat. (2000). In the 



process, the Board reviewed over 96,500 ballots. That review included 1 ,794 ballots that had 
not previously been counted in the presidential election, even though hundreds of those 
ballots manifested the voter's intent to vote for a presidential candidate. As a result of the 
failure of machine tabulation equipment to read votes that voters intended to cast, those 
ballots could not be counted by machine and required a manual counting to validate the vote 
cast by the elector. 

2. On November 22, 2000, the Board, stopped its manual count of ballots cast 
for the presidential election held on November 7, 2000. At the time it stopped, the Board had 
tallied a net gain of 157 votes for Vice President Al Gore, the Democratic nominee for 
President of the United States. j— _ 

3. On N^r ibe 21 1 theT rdD I ct( urt fAp] il fl >r >und 



oupc 



that the Board had previously conducted a "sample 11 manual recount of ballots from three of 
its precincts and that the "results of that sample recount showed l an error in the vote 
tabulation which could effect the outcome of the election,' thus triggering the Canvassing 



Board's mandatory obligation to recount all of the ballots in the county." Miami-Dade 
Democratic Party v. Miami-Dade Canvassing Board, Case No. 3D00-3318 (3 rd DCA 
November 22, 2000) (slip opinion). 



4. On November 25, 2000, when the Board filed an amended certification with 
the Election Canvassing Cornmis^r^if^a^ofxertif 
manual count. Neithei 
was suspended on November 2 



s of a statutorily mandated 
partial manual count (which 
il count yielded a net addition 



2 



of 157 votes for Al Gore. 1 On November 26, 2000, Secretary of State Harris certified the 
results of the election, including the results from Miami-Dade County that did not 
incorporate any votes counted during the aborted manual count. 

5. Plaintiffs filed a complaint in this Court on November 27, 2000, alleging, 
inter alia, that the Board's failure to conduct a full manual recount, or at least a manual 
recount of the 10,500 uncounted ballots, as required by Florida law, triggered a cause of 
action under Section 102.168(3)(c), Florida Statutes. That provision states that an election 
contest action may lie where there has been the rejection of "a number of legally cast votes 
sufficient to change or place in doubt the outcome of the election." 

6. Section 101.5614(5), Fla. Stat. (2000), provides that "[n]o vote shall be 
declared invalid or void if there is a clear indication of the intent of the voter as determined 
by the canvassing board." Last week, the Florida Supreme Court essentially reaffirmed that 
standard. See Palm Beach County Canvassing Board, et al. v. Harris, etc., et al, SC00- 
2346, SC00-2348, SC00-2349, at 34-30 ("Our courts have^eatedly held that, where the 



intention of the voter can be ascertained with reasonable certainty from his ballot, that 

intention will be given effect even though the ballot is not strictly in conformity with the law. 

J V 



... These voters should not be disenfranchised where their intent may be ascertained with 



reasonable certainty, simply because the chad they punched did not completely dislodge 
from the ballot.") (quoting Supreme Court of Illinois in Pullen v. Milligan, 561 N.E. 585, 



611 (111. 1990)). 



1 Somewhat inconsistently, the Board and Secretary Harris did certify the six additional votes for Al Gore 
that resulted from the statutory sample manual count of 1 percent of the precincts on November 14, 2000. 



7. The decision by the Massachusetts Supreme Court in Delahunt v. Johnston, 
671 N.E.2d 1241 (Mass. 1996), is instructive. The Court held that "a discernible indentation 
made on or near a chad should be recorded as a vote for the person to whom the chad is 
assigned." Id. at 1242. It should be noted that the Delahunt court found unpersuasive the 
contention that voters may have started to express a preference in a candidate, made an 
impression on a punch card, but pulled the stylus back because they did not want to express 
a choice on that particular contest. The Court noted, "[t]he large number of ballots with 
discernible impressions makes such an inference unwarranted, especially in a hotly contested 
election." Id at 1252 (cited with approval in Florida Democratic Party v. Palm Beach 
County Canvassing Board, CL 00-1 1 078 AB, .aj; n. 1 .) 

^njjja* 



n 139 




At the time the Board stopped counting^ it had reviewed approximately 



96.500 ballots in 1 39 precincts, approximately 20% of the precincts in Miami-Dade County, 
in of 



resulting in a net gain of approximately 160 votes for Al Gore. If the remaining 9,000 



uncounted undervote ballots result in 'the same proportional increase in net votes as the 



ballots that were counted by the Board before it stopped counting, these ballots would result 
in approximately 600 net additional votes for Gore/Lieberman.. Given how close this 
election is. rejection of those legally cast votes for Al Gore and Joe Lieberman would be 
sufficient to change or place in doubt the outcome of the election. Section 102.1 68(3 )(c), 
Fla. Stat. (200 



9. The Plaintiffs jftav^fijed with this Court and served on opposing counsel a 
Motion to Place Disputed Miami-Dade Ballots in the Registry of the Court and a Motion to 
Appoint Special Masters. Those motions seek to place all "undervote" ballots - ballots 
4 



which result when the machine tabulating equipment does not count a vote for any candidate 
for an office -- before this Court. There are approximately 10,500 undervote ballots for the 
presidential election in Miami-Dade County, of which approximately 9,000 have not yet 
been counted. 

10. The number of legal votes for Al Gore and Joe Lieberman rejected by the 
Board is plainly "sufficient to change or place in doubt the result of the election." To ensure 
that all legal votes are accepted, in light of the Board's failure to discharge its duties, the 
9,000 remaining uncounted "undervotes" should be counted by this Court or an appointed 
judicial officer to prevent large-scale disenfranchisement. 



11. 



Section 102.168i 



da : 



election contest to 
allegation in the coi 
alleged wrong ... ." 




itutes (2000). empowers the judge in an 



ch orders as he or she deei 



Jdeems necessary to < 
complaint is investigated, examined, or checked to prevei 



:cessary to ensure that each 
prevent or correct any 



12. As Plj&itiffs HtrTetim^ in a separate motklfchis Court has the authority to 



appoint a Special Master to obtain an accurate count of ballots cast in the Presidential 
election in Miami-Dade Countv and rejected bv the BoWdlJ L ln the Matter of Protest of 
Election Returns to Circuit Judge by Marlene Duffy Young. Case No. G96-2984 (Circuit 



Court, Polk County. Dec. 27. 1996). Circuit Judge Andrew D. Owens. Jr. issued an Order 

s\ cs 

appointing a Special Master to "obtain an accurate vote count of the results" ot an election 



jner. Tr 



for county commissic 



with the work, deemed by the Sped; 




Court's Order further stated that "[t]he vote count may begin 



te\to%e accurate, that has already been done by 



the Supervisor of Elections' office on a manual vote count of the election in question." 
5 



13. Any effective legal relief will require the remaining undervote ballots 
themselves, which are the "best evidence" of how the electors voted, to be counted. State v. 
Smith, 144 So. 333, 336 (Fla. 1932). "The right to a correct count of the ballots in an 
election is a substantial right." Id. at 335. 

14. Because the parties are striving to complete all legal proceedings before 
December 12, 2000, so as not to run afoul of 3 U.S.C. §5, Plaintiffs are moving the Court to 
compel expedited determination of the issue of how many ballots - as revealed by a manual 
count conducted according to the correct legal standard for determining the intent of the 
voter -- were in fact cast for Al Gore and Joe Lieberman on November 7, 2000. 

15 Plaintiffs also hereby apply to this Court "for an order to the master[s] to 




speed the proceedings" and reporj th^ir refvant ^o|e talliesyo the Court "with the least 
practicable delay." Fla>R. Civ. PjJ .490(f). The work required to complete the vote count 
in and Miami-Dade County must begin now to ensure that any judicial relief rendered in this 
proceeding will be timely. The counting of these ballots, already improperly delayed, cannot 
await the final resolution of the legal issues in this contest if the unique Electoral College 
deadline imposed by Federal law is to be met. If a completed count of these ballots must 
await the prior resolution of these legal proceedings, there could very well be insufficient 



time to carry out this task and vindicate any relief ordered by this Court. Such immediate 
action is crucial to effectuate the1!enfefl?hL^oses of allowjrn^tection contests, which are 
"to allow prompt and expeditious determination of the effect of any irregularities" and "to 
prevent the thwarting of the will of the electors either by fraud or by common mistakes 
honestly made." Barber v. Moody, 229 So. 2d 284, 287 (Fla. 1st DCA 1969), rev. den., 231 
6 



So. 2d 753 (Fla. 1970). It also is crucial to avoid any gaming of the courts whereby "one 
recalcitrant party may successfully delay until a critical date." Id. 

WHEREFORE, Plaintiffs hereby move this Court to Order the Special Masters 
appointed by this Court to count all reamining uncounted undervote punchcard ballots not 
counted by the Miami-Dade County Canvassing Board, and delivered by David C. Leahy, 
Supervisor of Elections for Miami-Dade County; and further, to conduct such count applying 
the standard to determine the intent of the voter established by the Delahunt case and 
clarified by this Court as appropriate, in order to ensure that all incompletely punched or 
indented chads are counted to the extent they clearly demonstrate the intent of the voter, by 
no later than 96 hours following the issuance of this Court's order or 1 0:00 a.m. on Saturday, 



December 2. Nothing in this Motion shall cause delay to any other proceedings. 



y to ; 

Alternatively, should this Court determine that, at this time, there is not a sufficient basis to 



proceed with a manual recount of the approximately 9,000 remaining uncounted undervotes, 
fal master to review the uncounted undervotes for 
:cial master to report its findings to this Court. 




day of November, 2000. 



" 

;PHl. LlEBERMAN. 



^ Mitchell W. Berger 

i?i : j~ D — xt,™u„, 11 1 i/in 



D Florida Bar Number 3 1 1 340 
Berger Davis & Singerman 
215 South Monroe Street, Suite 705 
Tallahassee, Florida 32301 
Telephone: 850/561-3010 



Facsimile: 850/561-3013 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of the foregoing has been furnished by United 
States mail, hand delivery or facsimile transmission this C-A / day of November, 2000 
to the following: 



Barry Richard 
Greenberg Traurig 
101 East College Avenue 
Tallahassee, FL 32301 
for Governor Bush 

Deborah Kearney, General Counsel 
Florida Department of State 
400 South Monroe Street, PL 02 
Tallahassee, FL 32399 
for Secretary Katherine Harris and 
the Elections Canvassing Committee 



Agriculture & Consumer Services 
5 1 5 Mayo Building 
407 South Calhoun Street 
Tallahassee, FL 32399 

Andrew McMahon 
Palm Beach County Attorney Office 
301 N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 
for Palm Beach Canvassing Board 



Donna E. Blanton 
Steel Hector & Davis 
2 1 5 South Monroe Street, Suite 6( 
Tallahassee, FL 32301-#OT^ 
for Secretary Katherine Harris and 
the Elections Canvassing Committee 

Tucker Ronzetti 1 
Assistant County Attorney 
111 N.W. 1 st Street ^ 
Miami, FL 33130^ 
for Miami-Dade 
Board 



id 

aittee ' 
Canvassing 



Bruce Rogow 
Bruce S. Rogow, P.A. 
500 East Broward Boulevard, Suite 1930 
Lauderdale, Florida 33394 
,1m Beac^fca^i^ssing Board 

Michael S. Mullin 
191 Nassau Place 
Yulee, Floi&a 32097 
for Nassau County Canvassing Board 

\ - J* 



Ben Ginsburg ^iAxil^ 
State Republican Headquarters 
420 West Jefferson Street 
Tallahassee, FL 323^1^ 
for the Republican Party 



Harold McLean, Senior Attorney 
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al. 

Plaintiffs, 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al., 



CASE NO.: 



MOTION TO APPOINT SPECIAL MASTER FOR 
THE LIMITED FUNCTION OF IMMEDIATE COUNTING OF MIAMI-DADE 
BALLOTS TO ALLOW EXPEDITED DISPOSITION OF THIS MATTER 



[TED FUNCTION OF IMMEDIATE COUNTI] 
>TS TO ALLOW EXPEDITED DISPOSITION 



Plaintiffs move, pursuant to Fla. R. Civ. P. \ .490, for the appointment of Special Master or 
Masters to perform the limited function of immediately counting disputed votes in Miami-Dade 
County, as discussed further below. The appointment of such Special Master is necessary to 
expedite the Court's disposition of this matter, as must be done in order to complete the legal process 
for determining the outcome of the Presidential election in Florida in time to certify Florida's 

: 

electors to the Electoral College on December 12, 2000. See 3 U.S.C. § 5. This matter is urgent, 
lis proceeding clearly will determine which c 



and of grave importa^fcejsjpce this proceeding clearly will determine which candidate will rightfully 
serve as the next President of the United States. As grounds in support of this motion, Plaintiffs 
allege: 




1 . Rule 1 .490(b) authorizes this Court to "appoint members of The Florida Bar as special 
masters for any particular service required by the court," or persons other than members of the Bar 
when it is deemed "advisable" to do so. 

2. The "particular service" required in this matter is that Special Masters be appointed to 
perform the limited function of counting disputed votes in specifically contested counties. 

3 . The Court has authority to appoint Special Masters for such limited factual purposes, with 
or without consent of the parties, where "the performance of a particular service" is "necessary to 
aid the Court in an expeditious disposition of the cause." Powell v. Weger, 97 So. 2d 617, 619 (Fla. 
1957); see also Conner v. McNew, 237 So. 2d 190, 190-91 (Fla. 3d DCA 1970) (same). See 
generally Slatcoffv. Dezen, 74 So. 2d 59, 62-63 (Fla. 1954) (appointment of special masters "to 

A L f / 

perform a particular service" that will "aid the court in an accurate and expeditious determination" 
does not require cc^ser^j^gh refer^c^^w^^ase^o^ny^e^^ adjudication would require 
consent). The counting of ballots is peculiarly appropriate for such an appointment, for "where 
extensive computations are to be made, it is^the better practice^*|efer the matter to a special master 
or commissioner than for the judge to undertake to perform the task himself." Ex Parte Peterson, 
253 U.S. 300. 313 (1 9g5h See also Continental Mortgage Investors v. Sailboat Key, Inc., 395 So. 



507 508 (Fla. 1981 ) (noting that "a special master was appointed as a fact finder with regard to 
interest computations.") A i*y -fr 



tion contests in Florida and^aroiihd the country, it is con 



4. In election contests in Florida and around the country, it is common to appoint special 
court officers to supervise the necessary vote counting_w^^the\^urt reserves the authority to make 
the ultimate legal and factual determinations to decide the outcome of the contest. See, e.g., Matter 
of Protest of Election Returns to Circuit Judge by Marlene Duffy Young, Case No. G96-2984 (Cir. 



Ct„ Polk Cty., Dec. 27, 1996) (appointing a Special Master to "obtain an accurate vote count of the 
results" and directing the Master to "begin with the work, deemed by the Special Master to be 
accurate, that has already been done by the Supervisor of Elections' office on a manual vote count 
of the election in question," but reserving authority to make final disposition of ballot discrepancies); 
Willis v. Thomas, 600 P.2d 1079 (Alaska 1 979); Fair v. Hernandez, 1 16 Cal. App. 3d 868, 172 Cal. 
Rptr. 379 (1981). See also Finkelstein v. Stout, 774 P2d 786 (Alaska 1989) (special master 
appointed in election recount dispute). 

5 . The appointment of special masters for factfinding purposes is an accepted procedure that 
the United States Supreme Court has routinely approved in election cases that require extensive 
configurations or computations, such as apportionment disputes. See. e.g.. Connor v. Williams ,404 




U.S. 549, 551 (1972) (notiri thai I court d pp( nl i ;p cial master I ! new 
apportionment plan and directing that "[s]uch proceedings should go forward and be promptly 
concluded"); Taylor v. McKeithen. 407 U.S. 191 (1972) (reversing lower court rulinu that had set 
aside reapportionment plan devised by court-appointed special master); see also ( 'hapman v. Meier, 



420 U.S. 1, 25 (1975) (noting trial court had appointed special master to devise new reapportionment 
plan); Gaffney v. Cummings. 412 U.S. 735. 740 (1973) (same). Other courts also have made 
extensive use of special masters in such matters. See, e.g.. Wilson v. En. 1 Ca!. 4 lh 707. 823 P. 2d 



545, 4 Cal. Rptr. 2d 379 (1992) (California Supreme Court approved congressional and legislative 
plans proposed by court-appointed special master): Moore v. Leflore C oimty Bd. 
Of Eh ■ o xm 'rs, 502 F^d^l^2*j| 5|| Cirj ^4 j^^^imgNrial court decision that approved 



and implemented redistricting plan formulated by court-appointed special master). 



3 



6. As set forth in Plaintiffs' complaint, this election contest concerns, inter alia, the 
lawfulness of the vote tabulations that were certified in Miami-Dade County, where the county 
canvassing board voted to conduct and commenced a manual count of all votes cast for President, 
but then failed to complete the manual count. 

7. The grounds of Plaintiffs' contest in Miami-Dade County will require a number of 
disputed votes to be counted in order to complete the manual counts that those boards lawfully 
commenced but then failed to complete. Any effective legal relief will require that the remaining 
"undervote" ballots themselves, which are the "best evidence" of how some electors voted and which 
have not yet been counted due to the failure of the machine tabulation equipment to properly read 
the ballots, to be counted. State v. Smith, 107 Fla. 134, 144 So. 333, 336 (Fla. 1932). 

8. "The right to a correct count of the ballots in an election is a substantial right." Id. at 335. 
Here, if a completed count of these ballots must await the prior resolution of these legal proceedings, 
there could very well btmsu^Q^f^pOo G©^)i^^|k and vindicate any relief ordered by 
this Court. 



sted count of these ballots must await the prior resolution oi th< 
r vreU^emsi^l^^p(V>G© r . out this task and vindicate 

e the Board stopped counting, it had reviewed 



9. At the time the Board stopped counting, it had reviewed approximately 96,500 ballots 
from 1 39 precincts, approximately 20% of the Miami-Dade County precincts, resulting in a net gain 
of approximately 160 votes for Al Gore. If the 9,000 remaining uncounted undervote ballots result 
in the same proportional increase in net votes as the ballots that were counted by the Board before 
it stopped counting, these ballots would result in approximately 600 net additional votes for 
Gore/Lieberman. 

1 0. This Court should proceed by determining from the complaint whether Plaintiffs have 
made out a prima facie case that this election contest raises substantial issues about whether there 

4 




has been "[r]eceipt of a number of illegal votes or rejection of a number of legal votes sufficient to 
change or place in doubt the result of the election." § 102.168(c), Fla. Stat. (2000). Because 
Plaintiffs such a showing has clearly been made, a Special Master, assisted by such staff as the Court 
deems appropriate, should be appointed to immediately set to work to organize and execute the 
further vote counts of all uncounted "undervote" ballots cast in Miami-Dade County, in order to 
compile the counts of all disputed votes that the Court would need to grant any meaningful relief on 
Plaintiffs' claims in this expedited proceeding. See, e.g., Burtonv. Powell, 325 N.E.2d 789 (111. App. 
1 975) (recount in election contest limited to specified errors that might alter the outcome); Campbell 
v. Ramsey, 92 P.2d 819 (Kan. 1939) (same); Miner v. Beurmann, 131 N.W. 388 (Mich. 1911) 
(same) Of course, all such vote counting should be undertaken in conformity with the practices 

c\ ^ C / ^ 

universally followed under Florida law, including that the count be open to the public and conducted 
in the presence of ^se^Vp resent ^ jg^^^ tes ' operating under strict guidelines to prevent 
any disruptions in counting the ballots. See, e.g., § 102.166, Fla. Stat. (2000). 

/ == I " \ 

WHEREFORE, Plaintiffs respectfully move for the appointment of a Special Master or 
Masters to perform the limited function of immediately completing the manual count of uncounted 
"undervote" ballots that was begun but not completed in Miami-Dade County. 



Respectfully submitted this Q. )/ day of NcSfenljSF, 200/). 
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Florida Bar Number 311340 
Berger Davis & Singerman 



215 South Monroe Street, Suite 705 
Tallahassee, Florida 32301 
Telephone: 850/561-3010 
Facsimile: 850/561-3013 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of tjjeibregoing has been furnished by United States 
mail, hand delivery or facsimile transmission this J^~l day of November, 2000 to the following: 



Barry Richard 
Greenberg Traurig 
101 East College Aveni 
Tallahassee, FL 323' 
for Governor Bush 



enue 
101 



csimile transmission this T J d 

Tucke, 
Assist! 



Deborah Kearney, General Counsel 
Florida Department of State 
400 South Monroe Street, PL 02 
Tallahassee, FL 32399 
for Secretary Katherine Harris and 
the Elections Canvassing Committee 



Tucker Ronzetti 
Assistant County Attorney 

for Miami-Dade Com 



33130 

Dade County Canvassing Board 




Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street 
Tallahassee, FL 32301 
for the Republican Party 



Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe 
Tallahassee, FL 32301 
for Secretary Katherine 
the Elections Canvassinj 




Harold McLean, Senior Attorney 
Agriculture & Consumer Services 
5 15, Mayo Building 

■7 South Calhoun Street 
Tallahassee, FL 32399 




McMahon 
ilm Beach County Attorney Office 
r 3<Jl N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 
for Palm Beach Canvassing Board 
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Bruce Rogow 

Bruce S. Rogow, P.A. 

500 East Broward Boulevard, Suite 1930 

Ft. Lauderdale, Florida 33394 

for Palm Beach Canvassing Board 

Michael S. Mullin 

191 Nassau Place 

Yulee, Florida 32097 

for Nassau County Canvassing Board 
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al., 



CASE NO.: 




Plaintiffs move, pursuant to Fla. R. Civ. P. 1 .490, for the appointment of Special Master or 
Masters to perform the limited function of immediately couf&ng disputed votes in Palm Beach 
County, and reporting tft^se results tp^d(L)urt, as discussed furth er below. The appointment of 
such Special Master is necessary to expedite the Court's disposition of this matter, as must be done 



3 complete the legal process for determining the outcome 



in order to complete the legal process for determining the outcome of the Presidential election in 
Floi i in time to certify Florida le< , ! El t< -al College on December 12, 2000. See 3 

U.S.C. § 5. This matters urg^f^W^^^^n^ortance, since this proceeding clearly will 



; matter is urgent, and of grave importance, since 
^^i^ghtfull; 




determine which candidate will right! • i j t tl \. ssident of the I itei States [n lpp i 
of this Motion, Plaintiffs allege: 

1 . Rule 1 .490(b) authorizes this Court to "appoint members of The Florida Bar as special 
masters for any particular service required by the court," or persons other than members of the Bar 



when it is deemed "advisable" to do so. The "particular service" required in this matter is that 
Special Masters be appointed to perform the limited function of counting approximately 3308 
disputed votes in Palm Beach County. 

2. The Court has authority to appoint Special Masters for such limited factual purposes, with 
or without consent of the parties, where "the performance of a particular service" is "necessary to 
aid the Court in an expeditious disposition of the cause." Powell v. Weger^ 97 So. 2d 617, 619 (Fla. 
1957); see also Conner v. McNew. 237 So. 2d 190. 190-91 (Fla. 3d DCA 1970) (same). See 
generally Slatcoffv. Dezen, 74 So. 2d 59, 62-63 (Fla. 1954) (appointment of special masters "to 
perform a particular service" that will "aid the court in an accurate and expeditious determination" 
does notrequire consent, though referenced:' "whole case" to master for adjudication would require 
consent). The counting of ballots is peculiarly appropriate for such an appointment, for "where 
extensive computations are to be made, it is the better practice to refer the matter to a special master 
or commissioner than for the judge to undertake to perform the task himself." /:.v Parte Peterson, 
253 U.S. 300, 313 (1920). See also Continental Mortgage Investors v. Sailboat Key. Inc.. 395 So. 
2d 507, 508 (Fla. 1981) (noting that "a special master was appointed as a fact finder with regard to 
interest computations."-),! 

3 In election contests in Florida and elsewhere, special court oi 1 icers are routinely appointed 
to supervise the necessary vote counting, while the court reserves the authority to make the ultimate 



ecessary vote counting, while the court reserves the authority to make the ul: 
determinations to decide the-oufcome of the contest. See. e.g.. Matter of f 

-ircuit Judge by Marlene Duffy Young, Case No. G96-2984 (Cir. Ct., Polk 



legal and factual determinations to decide the outcome of the contest. See. e.g.. Matter of Protest 
of Election Returns to Cii 
Co., Dec. 27, 1996) (appointing a Special Master to "obtain an accurate vote count of the results" 
and directing the Master to "begin w ith the work, deemed by the Special Master to be accurate, that 

2 



has already been done by the Supervisor of Elections' office on a manual vote count of the election 
in question," but reserving authority to make final disposition of ballot discrepancies); Willis v. 
Thomas, 600 P.2d 1079 (Alaska 1979); Fair v. Hernandez, 1 1 6 Cal. App. 3d 868, 172 Cal. Rptr. 379 
(1981). See also Finkelstein v. Stout, 11 A P.2d 786 (Alaska 1989) (special master appointed in 
' election recount dispute). 

4. The appointment of special masters for factfinding purposes is an accepted procedure that 
the United States Supreme Court has routinely approved in election cases that require extensive 
configurations or computations, such as apportionment disputes. See, e.g., Connor v. Williams, 404 
U.S. 549, 551 (1972) (noting that trial court had appointed special master to fashion new 
apportionment plan and directing that "[s]uch proceedings should go forward and be promptly 
concluded"); Taylor v. McKeithen, 407 U.S. 191 (1972) (reversing lower court ruling that had set 
aside reapportionment plan devised by court-appointed special master); see also Chapman v. Meier, 
420 U.S. 1,25 (1975) (noting trial court had appointed special master to devise new reapportionment 
plan); Gaffney v. Cummings, All U.S. 735, 740 (1973) (same). Other courts also have made 



extensive use of special masters in such matters. See, \g., Wilson v. Eu, 1 Cal. 4 th 707, 823 P.2d 

;■ 

545 4 Cal. Rptr. 2d 379 (1992) (California Supreme Court approved congressional and legislative 

* ■& - ' \l 
reapportionment plans proposed by court-appointed special master); Moore v. Leflore County Bd. 

OfElec Comm 'rs, 502 F.2d 621, 623 (5 !h Cir. 1974) (affirming trial court decision that approved 

i redistricting plan formulated by court-appointed special r 

in Plainti: 



and implemented redistricting plan formulated by court-appointed special master). 

5. As set forth in Plaintiffs' complaint, this election contest concerns, inter alia, the 
lawfulness of the vote tabulations that were certified in Palm Beach County, where the county 



3 



canvassing board conducted a manual count of all votes cast for President, but failed to apply the 
correct legal standard for determining the intent of the voter. 

6. The manual count of all ballots conducted by the Palm Beach County Canvassing Board 
and completed on Sunday, November 26, 2000, resulted in a net gain for Al Gore and Joe Lieberman 
of approximately 2 1 5 votes. The results of that manual count were removed from the election results 
certified by Secretary of State Harris to the Florida Elections Canvassing Commission on November 
26. Therefore, the Secretary's certification is false and fraudulent, resulting in an erroneous 
certification by the Florida Elections Canvassing Commission. 

7. Plaintiffs' contest in Palm Beach County requires 3308 valid votes to be counted that the 
County Canvassing Board improperly rejected ("disputed ballots"). Effective legal relief requires 
that the disputed ballots themselves, which are the "best evidence" of how electors actually voted 



and intended to vote but which have not yet been counted because of the application of an incorrect 



legal standard by the Palm Beach County Canvassing Board, must be examined and recorded as 
votes. State v. Smith, 144 So. 333, 336 (Fla. 1932). 

8. "The right to a correct count of the ballots in an election is a substantial right." Id. at 335. 
Here, if a completed count of these ballots must await the prior resolution of these legal proceedings, 
there could very well be insufficient time to carry out this task and vindicate any relief ordered by 

this com-t. ff^ e Crt^A- 



9. This Court should proceed by determining from the complaint whether Plaintiffs have 
made out a prima facie case that this election contest raises substantial issues about whether there 
has been "[rjeceipt of a number of illegal votes or rejection of a number of legal votes sufficient to 
change or place in doubt the result of the election." § 1 02.168(c), Fla. Stat. (2000). If so, a Special 

4 



Master, assisted by such staff as the Court deems appropriate, should be appointed to immediately 
set to work to organize and execute the further vote counts of all disputed ballots cast in Palm Beach 
County, in order to compile the necessary information the Court would need to grant any meaningful 
relief on Plaintiff s claims in this expedited proceeding. See, e.g., Burton v. Powell, 325 N.E.2d 789 
{111. App. 1 975) (recount in election contest limited to specified errors that might alter the outcome); 
Campbell v. Ramsey, 92 P.2d 819 (Kan. 1939) (same); Miner v. Beurmann, 131 N.W. 388 (Mich. 
1911) (same). Of course, all such vote counting should be undertaken in conformity with the 
practices universally followed under Florida law, including that the count be open to the public and 
conducted in the presence of observers representing both candidates, operating under strict 
guidelines to prevent any disruptions in counting the ballots. See, e.g., § 102.166, Fla. Stat. (2000). 




ltment of a Special Master(s) to 



rbunt of uncounted disputed 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of thef 
mail, hand delivery or facsimile transmission this 

Barry Richard 
Greenberg Traurig 
101 East College Avenue 
Tallahassee, FL 32301 
for Governor Bush 



sgoing has been furnished by United States 
^ / day of November. 2000 to the following: 

Andrew McMahon 
Palm Beach County Attorney Office 
301 N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 
for Palm Beach Canvassing Board 



Deborah Kearney, General Counsel 

Florida Department of State 

400 South Monroe Street, PL 02 

Tallahassee, FL 32399 

for Secretary Katherine Harris and 

the Elections Canvassing Committee 



Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe Stres 
Tallahassee, FL 323i 
for Secretary Katl 
the Elections Canva; 




Bruce Rogow 

Bruce S. Rogow, P.A. 

500 East Broward Boulevard, Suite 1930 

Ft. Lauderdale, Florida 33394 

for Palm Beach Canvassing Board 

Michael S. Mullin 
191 Nassau Place 
Yulee, Florida 32097 
for Nassau County Canvassing Board 



Committee 



Tucker Ronzetti 
Assistant County Attorney 
111 N.W. 1 st Street 
Miami, FL 33130 # 
for Miami-Dade County Canvassing Board 
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Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street & 
Tallahassee, FL 32301 
for the Republican 

Harold McLean, Senior 
Agriculture & Consumer 1 
5 1 5 Mayo Building 
407 South Calhoun 
Tallahassee, FL 32399 
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 



KATHERINE, HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al., 



CASE NO.: 



MOTION TO PLACE DISPUTED MIAMI-DADE BALLOTS 
IN THE REGISTRY OF THE COURT 

Plaintiffs ALBERT GORE, Jr., and JOSEPH I. LIEBERMAN, Nominees of the Democratic 

ed States for President and Vice President of the Ui 



•resident and Vice President of the United State 
this Court to order Defend^ Davufc. Leahy, Supervisor of Elections for Miami-Dade County, to 
deliver to the possession of the Clerk of the Court all "undervoifr ballots cast in the November 7, 
2000 tzeneral election in which no vote was counted for President and Vice President of the United 

*o KJEs- 



States, as described below. In support of this motion Plaintiffs sho 1 

1 Defendant is custodian of all ballots in Miami-Dade County pursuant to Section 
101.545. Florida Statutes (2000).lXfc J* j'j* #A 

2. This is an election contest proceeding under section 1 02. 168, Florida Statutes (2000). 
The election at issue is the election for President of the United States. Prompt resolution of this 
proceeding is critical to ensuring that the true and accurate will of the people expressed in the 



November 7, 2000 Presidential election is known and reflected in the certification of Presidential 
Electors on or before December 12, 2000. 

3. Section 102.168(8), Florida Statutes (2000) , empowers the judge in an election 
contest to "fashion such orders as he or she deems necessary to ensure that each allegation in the 
complaint is investigated, examined, or checked to prevent or correct any alleged wrong, ... ." In any 
ballot contest a court must necessarily take possession of and review the ballots. 

4. The complaint alleges among other things that the totals reported for votes cast in 
Miami-Dade County do not include legal votes that were rejected. In order for the court to 
investigate, examine or check these allegations, the court will likely have to review the ballots or 
have them reviewed on the court's behalf by a special master or other representative. 

5 The electronic tabulating equipment that counts punchcard ballots operates by shining 
light through punched holes in the punchcard. If a voter does not completely dislodge a chad, the 
tabulating system equipment often does not count a vote that a voter intended to cast. An 

jr - & ijjj ^ 

"undervote" results when the tabulating equipment does not count a vote for any candidate for an 
office. There are approximately 1 0.500 undervote ballots for the presidential election in Miami-Dade 

County, of which approximately 9.000 remain to be counted. . . 

i ■^'<?* 

6 Florida statutes commit resolution oi this most, solemn issue to this court. Counsel 

for most parties including the Presidential candidates of both parties, are located in Leon County 

a_>*2 



where the Court Clerk is located. 

7. The law and the extraordinary public importance of this proceeding require that it be 
expedited in every way possible. Promptly gathering all of the ballots in question before the court 



2 



in a location immediately accessible to this Court will significantly expedite this proceeding and 
therefore serve the public interests. 

8. Florida law guarantees the right to public inspection or examination of ballots and 
ballots cards at any reasonable time under reasonable conditions. §101.572, Fla. Stat. (2000) The 
broad directive and empowerment of section 102. 168 and the need for judicial inspection of ballots 
to resolve issues provides the court authority to provide the relief requested. Any concerns of the 
defendants could be assuaged by ensuring that when the parties or the court inspect the ballots 
representatives of the defendants are present. 

9. These ballots could be gathered and inspected in other more cumbersome and 
disruptive ways, such as by subpoena or by the co^rt and counsel for all parties traveling the state 
to visit each county. But that process does not expedite this matter, serve the public interest, or even 
serve the parties' interests, unless a party has an interest in del^^^ 

WHEREFORE, Plaintiffs move the Court to order Defendant David C. Leahy, Supervisor 



of Elections for Miami-Dade County, to deliver all "undervote" ballots cast for President and Vice 
President in the general election held in Miami-Dade County, to the possession of the Clerk of the 
Court of Leon County, or his designee, on or before 5:00 p.m., November 30, 2000, under such 

■ 

conditions and provisions for security as the court deems appropriate. 
Respectfully submitted this SO day of November, 2000. 
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Bruce Rogow 

Bruce S. Rogow, P. A. 

500 East Broward Boulevard, Suite 1930 

Ft. Lauderdale, Florida 33394 

for Palm Beach Canvassing Board 

Michael S. Mullin 

191 Nassau Place 

Yulee, Florida 32097 

for Nassau County Canvassing Board 
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Florida Bar Number 3 1 1 340 
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Telephone: 850/561-3010 
Facsimile: 850/561-3013 
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I HEREBY CERTIFY that a true copy of tto foregoing has been furnished by United States 
mail, hand delivery or facsimile transmission this f J y day of November, 2000 to the following: 



Barry Richard Tucker Ronzetti 

Greenberg Traurig Assistant County Attorney 

1 0 1 East College Avenue 111 N.W. 1 st Street 

Tallahassee, FL 32301 JrifTfrtf-- Miami ' FL 33130 

for Governor Bush % for Miami-Dade County Canvassing Board 

Deborah Kearney, General CounseT Ben Ginsburg 

Florida Department of State State Republican Headquarters 

400 South Monroe Street: PL 02 420 West Jefferson Street 

Tallahassee, FL 32399 Tallahassee, FL 32301 

for Secretary Katherine Harris and ' for\he Republican Party 

the Elections Canvassing Committee 

Harold McLean, Senior Attorney 
Donna E. Blanton Agriculture & Consumer Services 

Steel Hector & Davis jj- ^ 515 Mayo Building 

2 1 5 South Monroe Street, Suite 60 1 407 South Calhoun Street 

Tallahassee, FL 32301-1804 Tallahassee, FL 32399 

for Secretary Katherine Harris and ^ QtyQ** 
the Elections Canvassing Committee Andrew McMahon 

Palm Beach County Attorney Office 
im kt r\K„ 0 Avenue, Suite 601 



HE 



aim Beach, FL 33401-4705 
for Palm Beach Canvassing Board 
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al, 



CASE NO.: 



1 



MOTION TO PLACE DISPUTED PALM BEACH BALLOTS 
IN THE REGISTRY OF THE COURT 



Plaintiffs ALBERT GORE, Jr., and JOSEPH I. LIEBERMAN, Nominees of the Democratic 
Party of the United States for President and Vice President of the United States, respectively, move 



for President and Vice President of the United Stat 



this Court to order Defendant Theresa LePore, Supervisor of Elections for Palm Beach County, to 
deliver to the possession of the Clerk of the Court all disputed ballots cast in the November 7, 2000 
general election in Palm Beach County for President and Vice President, as described below. There 
are approximately 3308 such disputed ballots. In support of this motion Plaintiffs show: 

1. Defendant is custodian of all ballots in Palm Beach County pursuant to Section 
101.545, Florida '™nm 



[his is an election contest proceeding under sectiork!02. 1 



2. This is an election contest proceeding under section 102. 1 68, Florida Statutes (2000). 
The election at issue is the election for President of the United States. Prompt resolution of this 
proceeding is critical to ensuring that the true and accurate will of the people expressed through the 



vote on November 7, 2000 is known and reflected in the certification of Presidential Electors on or 
before December 12, 2000. 

3. Section 102.168(8), Florida Statutes (2000) , empowers the judge in an election 
contest to "fashion such orders as he or she deems necessary to ensure that each allegation in the 
complaint is investigated, examined, or checked to prevent or correct any alleged wrong, ... ." In any 
ballot contest, a court must necessarily take possession of and review the disputed or questioned 
ballots. 

4 . The complaint alleges, among other things, that the erroneous totals reported for votes 
cast in Palm Beach County do not include legal votes cast by the voters. In order for the court to 
investigate, examine, or confirm these allegations, the court will need to review the ballots or have 
them reviewed on the court's behalf by a special master or other representative. 

5. In conducting a manual recount of all ballots cast in the Presidential election, the 
Palm Beach County Canvassing Board refused to count ballots that contained a clear indication of 
the voter's intent. These erroneous rejectiMis of thousands of i$jhd votes were repeatedly objected 
to by Plaintiffs' counsel, causing the Canvassing Board to segregate and preserve these voting 

: 

materials for judicial review. These "disputed ballots" number 3308 in Palm Beach County. They 
continue to be segregated from other ballots. 

6. Florida statutes commit resolution of this most solemn issue to this circuit court. 
Counsel for most of the parties, including the Presidential candidates of both parties, are located in 
Leon County, where the ^ouryC^ff^ located. IV^^. 

7. The law and the extraordinary public importance of this proceeding require that it be 
expedited in every way possible. Promptly gathering all of the disputed ballots before the court in 

2 



the location where most counsel are situated will significantly expedite this proceeding and therefore 
serve the public interests. 

8. Florida law guarantees the right to public inspection or examination of ballots and 
ballots cards at any reasonable time under reasonable conditions. §101.572, Fla. Stat. (2000). The 
broad directive and empowerment of section 102.168 and the need for judicial inspection of ballots 
to resolve issues provides the court authority to provide the relief requested. Any concerns of the 
defendants could be assuaged by ensuring that when the parties or the court inspect the ballots 
representatives of the defendants are present. 

9. These ballots could be gathered and inspected in other more cumbersome and 
disruptive ways, such as by subpoena or by the court and counsel for all parties traveling throughout 
the state to visit each county. That process does not expedite this matter, serve the public interest, 



or even serve the 



-W^V^ty"! T j y - 

parties' interests, unless a party has an interest in dela; 
For these reasons, Plaintiffs move the Court to order Defendant Theresa LcPore. Supervisor 
of Elections for Palm Beach County, to deliver all "disputed ba! lots" segregated at the request of the 
^nfof ballots 



Democratic Party during the recount of ballots cast for President and Vice President in the year 2000 
election in Palm Beach County, to the possession of the Clerk of the Court of Leon County, or his 
designee, on or before 5:00 p.m.. November 30, 2000. under such conditions and provisions for 

security as the court deems •*^^tjF}0 Q \f jC^ 
Respectful^su^itted th^^^^M^^^vemb^^^^ 
Counsel for Albert Gore, Jr. and Joseph 1. Lieberman. 
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//Mitchell W. Berger 

Florida Bar Number 3 1 1 340 
Berger Davis & Singerman 
215 South Monroe Street, Suite 705 
Tallahassee, Florida 32301 
Telephone: 850/561-3010 
Facsimile: 850/561-3013 

CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of tto 
mail, hand delivery or facsimile transmission this 



;going has been furnished by United States 
day of November, 2000 to the following: 



Barry Richard 
Greenberg Traurig 
101 East College Avenue 
Tallahassee, FL 32301 
for Governor Bush 



Deborah Kearney, General G 
Florida Department of State 
400 South Monroe 
Tallahassee, FL 32399 
for Secretary Katherine Haiti 
the Elections Canvassing Coi 

Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe Street, Su 
Tallahassee, FL 32301 " ' 
for Secretary Katherine 
the Elections Canvassing 



Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street 
Tallahassee, FL 32301 
for the Republican Party 

Harold McLean, Senior Attorney 
.griculture & Consumer Services 



t of State Jr^C^tUt Agriculture & Consum 

Street, PL 02 . ' " 515 Mayo Building 

2399 rtT 407 South Calhoun Str 

md V 

nittee 4 



Street 

Tallahassee, FL 32399 



Tucker Ronzetti 
Assistant County Attorne; 
111 N.W. 1 st Street 
Miami, FL 33130 
for Miami-Dade County Canvas; 



Lttorney 



a 



Andrew McMahon 
Palm Beach County Attorney Office 
301 N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 
for Palm Beach Canvassing Board 

*■ O 9 

ittee Bruce Rogow 

U 7* ft- p'.f(J*uc.eS. Rogow, P.A. 

500 East Broward Boulevard, Suite 1930 
^ **Ft. Lauderdale, Florida 33394 
for Palm Beach Canvassing Board 




tor Hs*m B^ach 



4 



Michael S. Mullin 

191 Nassau Place 

Yulee, Florida 32097 

for Nassau County Canvassing Board 
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al., 



CASE NO.: 



Defendants. 



REQUEST FOR PRODUCTION TO THERESA LEPORE IN HER CAPACITY 
AS SUPERVISOR OF ELECTIONS OF PALM BEACH COUNTY 

Plaintiffs, Albert Gore, Jr., nominee of the Democratic Party of the United States for 

President of the United States in t he 2000 General Elect! on (" Al Gore"), and Joseph I. Lieberman, 

Nominee of the Democratic Party of the United States for Vice President of the United States ("Joe 



Lieberman"), pursuant to Rule 1.350 
following Requests to Produc< 
That Defendant 1 




Florida Rules of Civil Procedure, hereby make the 



;a LePore in her official capacity as Supervisor of Elections, Palm 
Beach County, 1 Florida, produce for inspection to the Circuit.Court of Leon County, Florida, the 
following items: f\ "a 'C^ 1 'Nt 

1. All ballots cast in Palm Beach County for the general election held on 
November 7, 2000, which the Florida Democratic Executive Committee or its agents objected to as 




1 Under Florida law, the Supervisor of Elections is the custodian of ballots cast for the 
general election. Section 101.545, Florida Statutes. 



not being counted for Al Gore and Joe Lieberman during the manual recount conducted by The Palm 
Beach County Canvassing Commission, consisting of 3,308 ballots which the Canvassing Board had 
segregated. 

You are requested to comply with this request before Tuesday, November 28, 2000, at 1 1 :00 

Respectfully submitted this C/ day of November, 2000. 

Counsel for Albert Gore, Jr. and Joseph I. Lieberman. 






itchell M. Berger 
Florida Bar Number: 3 1 1 340 
Berger Davis & Singerman 
215 South Monroe Street, Suite 705 



Tallahassee, Florida 32301 
- - : " Telephone: 850/561-3010 



Op, 



2 Rule 1.350 states: "The court may allow a shorter time" for a party to comply with a 
Request to Produce. Accordingly, Plaintiff has filed a Motion to Shorten Time. 



2 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of the foregoing has been furnished by United States 
mail, hand delivery or facsimile transmission this day of November, 2000 to the following: 



Barry Richard 
Greenberg Traurig 
101 East College Avenue 
Tallahassee, FL 32301 
for Governor Bush 

Deborah Kearney, General Counsel 

Florida Department of State 

400 South Monroe Street, PL 02 

Tallahassee, FL 32399 

for Secretary Katherine Harris and 

the Elections Canvassing Committee 

Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe Street, Suite 601 
Tallahassee, FL 32301-1804 
for Secretary Katherine Harris and 
the Elections Canvassing Comi 

Tucker Ronzetti 
Assistant County Attorney 
111 N.W. P Street 
Miami, FL 33130 i 
for Miami -Dade County Canv; 

Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street jj. T 
Tallahassee, FL 32301 
for the Republican Party 



Andrew McMahon 
Palm Beach County Attorney Office 
301 N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 
for Palm Beach Canvassing Board 

Bruce Rogow 

Bruce S. Rogow, P. A. 

500 East Broward Boulevard, Suite 1930 

Ft. Lauderdale, Florida 33394 

for Palm Beach Canvassing Board 

Michael S. Mullin 
_ 1 91 Nassau Place 

a 32097 

punty Canvassing Board 




r 



Harold McLean, Senior Attorn* 
Agriculture & Consumer Serv 
515 Mayo Building 
407 South Calhoun Street 
Tallahassee, FL 32399 
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA. CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al.. 



CASE NO.: 



PLAINTIFFS' MOTION TO DETERMINE WHETHER LEGAL AND VALID PALM 
BEACH COUNTY BALLOTS HAVE BEEN IMPROPERLY AND ILLEGALLY 



REJECTED 

Lion to Place Disputed Bal 



Plaintiffs have""WdVi Motior^^^^sjjuted Ballorf^X^f Registry of the Court and a 
Motion to Appoint Special Masters for the Limited Function of immediate Counting of Palm Beach 
Ballots to Allow Expedited Disposition of "this Matter. Accordingly. Plaintiffs move this Court to 
DIRECT the Special Master so appointed to count all ballots so delivered by Theresa LePore. 
Supervisor of Elections for Palm Beach County, within 96 hours of issuance of such order or by 
10:00 a.m. on Saturday, December 2. 2000. Thereafter. Plaintiffs ask this Court to determine that 



the e b ill >ts ounted b * it 1 peci i «' laster(s) were legal and valid votes, and therefore shi ul< not 
have been rejected<TjF t^^S*^* 

1 . On November 9. 2000. the Florida Democratic Executive Committee requested a 
manual recount of ballots cast in Palm Beach County for President and Vice President in the general 
election held on November 7, 2000. The Defendant County Canvassing Board of Palm Beach 



County ("Defendant" or "the Board") voted to conduct a manual recount pursuant to Section 
102.166(5)(c), Fla. Stat. (2000). 

2. The Board conducted a full manual count of all ballots cast for President and Vice 
President in the November 7, 2000 election in Palm Beach County, in the process reviewing 
thousands of ballots that had not previously been tallied as a result of the failure of machine 
tabulation equipment to read votes that voters intended to cast. The manual count resulted in a net 
gain for Al Gore and Joe Lieberman of approximately 2 1 5 votes. On November 26, 2000, the Board 
certified the results of its manual count to the Florida Elections Canvassing Commission. Such 
certification did not include the results of the manual count completed by the Board. On November 
26, 2000, Secretary of State Harris certified the results of the election, excluding the results of the 
completed hand count. I I X 

3. 

invalid or void 




" ''.a Supreme Gfcur--"' 
Canvassing Board v. Harris, SC00-2346, SC00-2348, SC00-2349, at 34-35 ("Our courts have 



board." Last week, the Florida Supreme Court reaffirmed that standard. See Palm Beach County 

* * 



repeatedly held that, where the intention of the voter can be ascertained with reasonable certainty 
from his ballot, that intention will be given effect even though the ballot is not strictly in conformity 
with the law. ... These voters should not be disenfranchised where their intent may be ascertained 
with reasonable certainty, simply because the chad they punched did not completely dislodge from 
the ballot.") (quoting Supreme Court of Illinois mPullen v. Milligan, 561 N.E. 585, 61 1 (111. 1990)). 

4. Further, Circuit Judge Jorge Labarga, instructing the Board on what standard to apply 
when identifying the intent of the voter, said that the decision by the Massachusetts Supreme Court 

2 



in Delahunt v. Johnston, 671 N.E.2d 1241 (Mass. 1996), may be of assistance. In Delahunt, the 
Court instructed that "a discernible indentation made on or near a chad should be recorded as a vote 
for the person to whom the chad is assigned." Id. at 1242. Judge Labarga further noted that the 
Delahunt court flatly rejected the contention that voters may have started to express a preference in 
a candidate, made an impression on a punch card, but pulled the stylus back because they did not 
want to express a choice on that particular contest. The Court noted, "[t]he large number of ballots 
with discernible impressions makes such an inference unwarranted, especially in a hotly contested 
election." Id. at 1252. Florida Democratic Party v. Palm Beach County Canvassing Board, CL 00- 
11078 AB, at n.l. 

5. Notwithstanding Circuit Judge Labarga's directive, the Order from the Supreme 



Court, and the substantial authority from every court which has ruled on this question, the Palm 



determining voter intent, the Board rejected thousands of votes cast by voters whose ballots 




the correct the correct legal standard for 



row standard to determine 



ballots with imperfectly 



contained only an incompletely punched chad. Vigorous objections to the wholesale 
disenfranchisement of the voters let to these disputed ballots being segregated and preserved for 
judicial review. There are approximately 3308 of these "disputed ballots" in Palm Beach County. 
The bulk of these disputed ballots contain clear evidence of the voter's intent to vote for President, 




and should have been counted as 



3 



7. Section 102. 1 68(3) allows a candidate for office to contest the certification of election 
of another candidate based on "rejection of a number of legal votes sufficient to change or place in 
doubt the result of the election." The Board's wholesale and cavalier rejection of thousands of valid 
votes does in fact affect the result of the election for President. 

8. Plaintiffs have filed a complaint in this Court alleging that (1) the Board's failure to 
complete the recount and (2) the Board's failure to follow the correct legal standard to determine the 
intent of the voter, resulted in the improper rejection of a substantial number of legally cast votes 
sufficient to change or place in doubt the outcome of the election, and thus triggered a cause of 
action under Section 102.168(3), Florida Statutes (2000). 

9. Application of the correct legal standard to the manual recount would have resulted 
in a gain of over 3100 votes for Al Gore and Joe Lieberman. In light of the paucity of votes 
separating the can^datg^ty magnitu^de^f^ro^-^ange that would "place in doubt" the election 
results is very small 

if V 'fr \ 

10. Unless this Court orders th* Special Masters so appointed to count the disputed 



rt orders the Sp 

ballots segregated in the course of Palm Beach County's manualcount, this Court will not be in a 
position to determine whether the number of legal votes for Al Gore and Joe Lieberman rejected by 
the Board is "sufficient to change or place in doubt the result of the election." 

11. Section 102.168(8), Florida Statutes (2000), empowers the judge in an election 



102.168(8), Florida Statutes (2000), ei 
contest to "fashion such orders as he or she deems necessary to ensure that each allegation in the 
complaint is investigated ,^Z^naC*| checked to piav^^^^ect any alleged wrong, ... ." 

12. This Court has the authority to appoint a Special Master to obtain an accurate count 
of the disputed ballots cast in the Presidential election in Palm Beach County and rejected by the 

4 



Board. In the Matter of Protest of Election Returns to Circuit Judge by Marlene Duffy Young, Case 
No. G96-2984 (Circuit Court, Polk County, Dec. 27, 1996), Circuit Judge Andrew D. Owens, Jr. 
issued an Order appointing a Special Master to "obtain an accurate vote count of the results" of an 
election for county commissioner. The court's order further stated that "[t]he vote count may begin 
with the work, deemed by the Special Master to be accurate, that has already been done by the 
Supervisor of Elections' office on a manual vote count of the election in question." 

1 3 . Any effective 1 egal relief wi 1 1 require the remaining b al lots themselves , whi ch are the 
"best evidence" of how the electors voted, to be counted. State v. Smith, 144 So. 333, 336 (Fla. 
1932). "The right to a correct count of the ballots in an election is a substantial right." Id. at 335. 

14. Because the parties are striving to complete all legal proceedings before December 
12, 2000, so as not to run afoul of 3 U.S.C. §5, Plaintiffs request expedited discovery on the issue 
of how many ballo^ ^^ ^etued by^a r^^^pcojmt coridiy^^cording to the correct legal 
standard for determining the intent of the voter - were in fact cast for Al Gore and Joe Lieberman 
on November 7, 2000. ^-.^ J 

15. Plaintiffs also apply "for an order to the master[s] to speed the proceedings" and 
report their relevant vote tallies to the Court "with the least practicable delay." Fla. R. Civ. P. 



1 .490(f). The work required to complete the vote count in Palm Beach County must begin now to 
ensure that any judicial relief rendered in this proceeding will be timely. The counting of these 
ballots, already improperly delayed, cannot await the final resolution of the legal issues in this 
contest if the unique Electoral College eipdline iirmosaT S^^^^law is to be met. If a completed 
count of these ballots must await the prior resolution of these legal proceedings, there could very 
well be insufficient time to carry out this task and vindicate any relief ordered by this Court. 

5 



Immediate action is crucial to effectuate the central purposes of allowing election contests, which 
include the "prompt and expeditious determination of the effect of any irregularities" and "to prevent 
the thwarting of the will of the electors either by fraud or by common mistakes honestly made." 
Barber v. Moody, 229 So. 2d 284, 287 (Fla. 1st DCA 1969), rev. den., 237 So. 2d 753 (Fla. 1970). 
It also is crucial to avoid any gaming of the courts whereby "one recalcitrant party may successfully 
delay until a critical date." Id. 

For these reasons, Plaintiffs move this Court to Order the Special Masters appointed by this 
Court to count all disputed punchcard ballots objected to by the Democratic Party before the Palm 
Beach County Canvassing Board for failure to count an incompletely punched chad, and delivered 
to this Court by Theresa LePore, Supervisor of Elections for Palm Beach County; and further, to 
utilize the legally binding intent of th|v(|er st^aro^s^b^ec^under Florida law, in order to 
ensure that all incompletely punched chads are counted to the extent they clearly demonstrate the 
intent of the voter, by no later than 96 hours following the issuance of this Court's order or 10:00 
n Saturday. Decemt^2. Nrthtn^mJ|is Motion shall cau&delay to any other proceedings. 
Respectfully submitted this Q< / day of November, 2000. 

Counsellor Albert Gore, Jr, and Joseph I. Lieberman. 



a.m. on i: 



tP? , 1 /'Mitchell W. Berger" ^ 
Florida Bar Number 31 13< 



\ - 

°CiM 



;er Davis & Singerman 
2 1 5 South Monroe Street, Suite 705 
Tallahassee, Florida 32301 
Telephone: 850/561-3010 
Facsimile: 850/561-3013 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of the foregoing has been furnished by United States 

mail, hand delivery or facsimile transmission this day of November, 2000 to the following: 

Barry Richard Andrew McMahon 

Greenberg Traurig Palm Beach County Attorney Office 

101 East College Avenue 301 N Olive Avenue, Suite 601 

Tallahassee, FL 32301 West Palm Beach, FL 33401-4705 

for Governor Bush for Palm Beach Canvassing Board 

Deborah Kearney, General Counsel Bruce Rogow 

Florida Department of State Bruce S. Rogow, P. A. 

400 South Monroe Street, PL 02 500 East Broward Boulevard, Suite 1 930 

Tallahassee, FL 32399 Ft. Lauderdale, Florida 33394 

for Secretary Katherine Harris and for Palm Beach Canvassing Board 

the Elections Canvassing Committee 

Michael S. Mullin 

Donna E. Blanton 9 1 Nassau Place 

Steel Hector & Davis Yulee, Florida 32097 

2 1 5 South Monroe Street, Suite 60 1 for N&ssaJ Ctumtv Canvassing Board 

Tallahassee, FL 32301-1804 

for Secretary Katherine Harris and . tr-frfr-i 

the Elections Canvassing Committee K « ^*Jti^ 

Tucker Ronzetti / -7^0, V ) 

Assistant County Attorne}!^ - ■ . Jk / J j <A I ( i [j^C^^ i. ^ 

111 N.W. I s ' Street Utf tome v ^ j ^ 
Miami, FL 33130 ft 
for Miami-Dade County Canvassing Board 

Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street 
Tallahassee, FL 32301 
for the Republican Party 



Harold McLean, Senior Atti 
Agriculture & Consumer Si 
5 1 5 Mayo Building 
407 South Calhoun Street 
Tallahassee, FL 32399 



01? 
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November 27, 2000 

Transcript of Emergency Hearing 



IN THE SECOND JUDICIAL CIRCUIT COURT 
IN AND FOR LEON COUNTY, FLORIDA 
CASE NO: 00-2808 
ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States 
for President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of the 
Democratic Party of the United States 
for Vice President of the United States, 

Plaintiff, i 
vs . ; 
KATHERINE HARRIS, as Secretary of State, 
State of Florida, and SECRETARY OF 
AGRICULTURE BOB CRAWFORD, SECRETARY OF 
STATE KATHERINE HARRIS and L. CLAYTON 
ROBERTS , DIRECTOR, DIVISION OF ELECTIONS, 
individually and as members of and as 
THE FLORIDA ELECTIONS CANVASSING 
COMMISSION, 
and 

THE MIAMI -DADE COUNTY CANVASSING BOARD, 



LAWRENCE D. KING, 
C. LEAHY, as mei " 
MI AM 
DAVID 
Supe: 
and 
THE : 
ROBERT 
and DAVID 
MARIANNE 
as the NAJ 
and SHIRL: 
as Super- 
and 

THE PALM 
THERESA 



EHR and DAVID 
d as THE 

and 




in the alternative, 
ARSHALL) , as members of and 
r COUNTY CANVASSING BOARD, 
N. KING, individually and 
or of Elections, ■ 



ACH COUNTY CANVASSING BOARD, 
'RE, CHARLES E . BURTON, and 
CAROL ROBERTS, as members of and as the 
PALM BEACH COUNTY CANVASSING BOARD, and 
THERESA LEPORE , individually and as 
Supervisor of-vEleot ions , 
and 

GEORGE W. BUSH, Nominee of the Republican 
Party of the United States for President 
of the Unite " 
Nominee of ft hi 
United States f 
United States, 

Defendants' 




5So 



ma 



IN RE: 
BEFORE : 

DATE : 
TIME : 

LOCATION: 

REPORTED BY: 



Emergency Hearing 

Honorable N . Sanders Sauls 
Circuit Judge 

Monday, November 27, 2 000 

Commenced at 4:00 p.m. 
Concluded at 5:05 p.m. 

Leon County Courthouse 
Tallahassee, FL 

SAND I D I BENEDETTO -NARG I Z 
Certificate of Merit 

tified Realtime Reporter 
ublic - Florida 



Certified 






ACCURATE STENOTYPE REPORTERS , H 

10 0 SALEM COURT 
r ITALLAHASSEE, FLORIDA 323 01 




APPEARANCES : 



REPRESENTING PLAINTIFFS ALBERT GORE 
and JOSEPH I. LIEBERMAN : 

DEXTER DOUGLASS, ESQUIRE 
Douglass Law Firm 
211 East Call Street 
Tallahassee, FL 33201 
850-224-6191 

DAVID BOIES, ESQUIRE 

BOIES SCHILLER & FLEXNER 

80 Business Park Drive, #110 

Armonk, NY 10504 

914-273-9800 

MITCHELL BERGER , ESQUIRE 
BERGER DAVIS & SINGERMAN 
215 South Monroe Street 
Tallahassee, FL 32301 
850-561-3010 



PRESENTING DEFENDANTS GEORGE W. 



■ ; G IRVIN TERRELL, ESQUIRE 
B. DARYL BRISTOW, ESQUIRE 
BAKER BOTTS 

910 Louisiana Street ■ .." 



ACCURATE STENOTYPE REPORTERS, INC. 





>R SCOTT 



APPEARANCES: (continued) 

t?f PRESENTING SECRETARY OF STATE/ 
FLORIDA ELECTIONS CANVASSING COMMISSION: 

JOSEPH P. KLOCK, JR., ESQUIRE 
JOHN W. LITTLE, III, ESQUIRE 
THOMAS M. KARR, ESQUIRE 
STEEL HECTOR & DAVIS 
1900 Phillips Point West 
777 South Flagler Drive 
West Palm Beach, FL 33401 
561-650-7270 

JONATHAN SJOSTROM, ESQUIRE 
STEEL HECTOR & DAVIS 
215 South Monroe Street 
Tallahassee, FL 32301 
850-222-2300 

DEBORAH. K. -KEARNEY, ESQUIRE 
FLORIDA DEPARTMENT OF STATE 



flj-U-L, 111^ 

Tallahassee, FL 32399 
850-414-5536 " ." ; 



PL-0l-?->The CapitJlI 

BILL L. BRYANT, JR., ESQUIRE 
KATZ KUTTER HAIGLER ALDERMAN 
■fr BRYANT &f YON 

106 East College Avenu 

■ m,T1^ a00 eP. FT, 32301 



S TallahasfJ/'-FL V3 23 01 
S50-2 2 4- 9 «4 

:. REPRESENTING PALM BEACH COUN 1 
'■- CANVASSING BOARD: 
(By telephone) 



ACCURATE STENOTYPE REPORTERS, INC. 



APPEARANCES: (continued) 

REPRESENTING DADE COUNTY CANVASSING BOARD: 
{By telephone) 

MURRAY GREENBERG, ESQUIRE 
and 

GARY R. RUTLEDGE, ESQUIRE 
RUTLEDGE ECENIA PURNELL & HOFFMAN 
215 South Monroe Street, #420 
Tallahassee, FL 32301 

REPRESENTING INTERVENOR BUTLER: 

TERRELL C. MADIGAN, ESQUIRE 
HAROLD R . MARDENBOROUGH, JR., ESQUIRE 
MCFARLAIN WILEY CASSEDY & JONES 
215 South Monroe Street, #600 
Tallahassee, FL 32301 
8i0 -222 -2107 L, f 

V 'REPRESENTING TNTEfctaoRJ&AMED WEST FLORIDA 
X\ VOTERS:. 



<J 

R. FRANK MYERS, ESQUIRE 
MESSER CAPARELLO & SELF 
215 South Monroe Street 
■ Tallahassee, FL 32301 
^ 850-222-0720 

i % 

PROCEEDINGS 
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PROCEE DINGS 
THE COURT: Good afternoon, or good 
evening. Let's see now, I guess we have more 
lawyers than spectators. 

Have you each given the court reporter your 
names and addresses and your clients? Then would 
it be appropriate -- let me find out if we can 
find a lead or a liaison counsel perhaps to 
initially, on each side, to let me find out which 
if any additional appearances we need to make for 
this record; and if so, go ahead and do it at this 
time for the purpose of Jth^s hearing , recognizing 



time for the purpose of ft h^s hearing , 
that all counsel that are appearing have alrea 
given their appearances to the court reporter. 

I suppose we have the plaintiffs, you may 

& - r \ ^ 

proceed, Mr. Douglass. 

MR. DOUGLASS: Your Honor, we represent the 

plaintiff . 

^QlE COURT : An^^e^ng an appearance -- 
^j&DOUGLASS: I thQ^ Everybody that is 

enteri^an appearance . ^ h^s entered an 

^Qrance^-CS^t^^ 

THE COURT: The court may not know 



th, I wasn't here for 
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MR. DOUGLASS : Mr. Boies will be 
representing the plaintiff. 

THE COURT: Who else? 

MR. DOUGLASS : Mr. Mitchell Berger, Your 
5 Honor. 

MR. BERGER: Mitchell Berger, your Honor. 
THE COURT: Mr. Berger. All right. Is that 

it? 

MR. DOUGLASS: Yes. 

THE COURT: All right. Mr. Richard? 
MR. RICHARD: Your Honor, I am Barry 
Richard, I^lCepalfniflfor Governor Bush. I 
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10 
11 
12 
13 

14 fo 

15 



18 
19 
20 
21 
22 
23 
24 



swing persons, all of them memce 
ding of the Texas bar and all ha 



of the 

of good 
ing 



16 previously been.admitted before Judge Smith in the 

17 hearing several days ago. Fred Bart lit, 
B-ajJr-t-l-e-t-t (sic.) \ ( 

^Qr. BARTLIT: Your. H ip£, I just got 
promoted, I am really not a Texas lawyer; I am a 
V- i>L — n hanks for the 



promotion^<I^t^J^3>* 

RICHARD: I don't know where they are 
from, Y^H^or, but they are all from somewhere. 

Jo\head. You all drug me out 



THE COU 



ACCURATE STENOTYPE REPORTERS, INC. 



of Wakulla County today. Go ahead. 

MR. RICHARD: Phil Beck, B-e-c-k. 

MR. BECK: Your Honor, I am from Illinois. 

THE COURT: How do you spell it? 

MR. BECK: B-e-c-k. 

MR. RICHARD: Daryl Brighton (sic), 
B-r-i-g-h-t-o-n. 

MR. BRISTOW: Close, Daryl Bristow, and I am 
a Texas lawyer, be proud to have these men as 
Texas lawyers. 

MR. RICHARD: He is the one who wrote this 
down, Your Honor, a^llca^t read his writing. 
And Irv Terrell, T e r/r^y 

MR. TERRELL: Good afternoon, Your Honor, I 

am fromj^^aj^^ ^^^^>* 

- 'THE COURTu Is that Jerrell? 
^MR. TERRELL: Terrell , W- e - r - r - e - 1 - 1 - 
-tC THE COURT: All rfght^ jfThat 1 s it? 
^Qparently we have .a S^jjber of pleadings and 
motic^nd it appears that the purpose for this 
heaj^n^^^^o u-i e this time as 
a scheduling hearing. 

ntly the first order would be your 
"Lorten time and a request 
iow, we rendered the 



ACCURATE STENOTYPE REPORTERS, INC. 



emergency hearing -- to tend to such matters as 
any time frames for answer, response, discovery 
requests, and what have you. 

And I also have, apparently, there has been 
a motion -- has there been a motion to consolidate 
filed in this case? 

MR. DOUGLASS: Yes, Your Honor. 

THE COURT: All right. What's your 
pleasure? 

MR. DOUGLASS: Perhaps the motion to 
consolidate might be the first to take up with 
Your Honor's permission. I think it speaks for 



■ Honor's permission. 1 i 



it sel f ^A* 

thWithree other cases that are before 
the Leo^cs^PP^^^^^trt, which we cited in 
the i^io^an^ think the^re different judges 
on each one of those cases. 

; And we suggest that however this is done, 
that^aQ: of these casw^be consolidated under the 

same judge to proceed ,~ iO 1 ^ 333 ^ ' in Some ° f 
& - be 




s to do. 
Il tend to that first. 
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10 



procedure then would be -- and have counsel had an 
opportunity to discuss it? The procedure or the 
rule is if they have a motion to consolidate, and 
I will be most happy to relinquish this case to 
some other case to which perhaps it would be 
consolidated. As I understood it, this was a 
motion to consolidate this into some other case. 

And that's perfectly appropriate. As far as 
I am concerned, the rule would be if the parties 
have agreed and if the parties are in agreement 
and there is no objection to the consolidation, 
then we^i/TVmmediately schedule a short recess 
andvfind the judge to whom^th^e cases would be 
consolidat^^£^fd^f>will send you lawyers to that 
judge to obtain said judge's agreement, and we'll 
proceed iia^*b^^Eashipn . £f 
j_ (Phonj«H»irig. ) \ 

& MR. DOUGLASS: Tha\ ' s oig of the judges 

4 * 

call^fe I guess. 

MR. KLOCK: My name is Joe Klock, Your 
Honor. ,gfeorn^s ^ ^ 

S^CjLry of State and Florida Canvassing Board. 

Your Honor, our view would be that once the 
protest period ended last evening, that what then 

P v ^ rj \yr % 

occurs is you have a contest action that's 
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starting. There has never before been filed a 
motion to consolidate, even though there are other 
cases pending up here. 

Our view would be that this is a new case, 
Your Honor; it involves the contest period, and we 
see no reason to consolidate with the other cases, 
particularly since the first numbered case there, 
Your Honor, is currently on certiorari review to 
the Supreme Court of the United States where it is 
set to be argued this Friday. 

THE COURT: The question is, do you object? 

THE COURT: All right. I have one 
objection. Yes, sir?. . 

MR",!- RICHARD: Governor Bush objects for the 
same I^asQ*^ v Wgthink there is no reason for 
consolidation. It's only going to confuse things. 
And I also agree with Mr\ KlocJ^ that the first 
case that they are seeking to consolidate with is 
not subject to consolidation. This is a new 
laws^itft^* ffygiQ\f®^fyt*ariajfie think it should 
be moved f o^fe^^Mf conf *^iSg^ the matter. 

THE COURT: Anyone^Cl s\?"*we 1 1 , you have a 
brief response"! I l^F^ V"^ 

Apparent lyunder the procedure, there being 
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objection, then I would be compelled, fortunately 
or unfortunately, to respectfully deny the motion. 

MR. DOUGLASS: That's perfectly agreeable 
with us. We had not had an opportunity to discuss 
this with counsel. I think -- 

THE COURT: Would it be helpful to take a 
few minutes? 

MR. DOUGLASS: I gathered from what they 
said they already made up their minds, we don't 
need to waste the time. 

We certainly don't have, just in case you 



- - lyjuj^fnojp*- -/w^^^idn ' t ■ 

c hearing this case at all, it 



^idn't object to Your 
was just not 



kno 
Honor 

d^RciJbsed . Jl'i^^^^^jA 

THE COURT! T^i}^ natter whether or not 
it would be more 1 efficient, 

MR. DOUGLASS: Cd|rrec t .*_\ And the only thing 
I c&ld ^ffik^W is« thaf one o.f the judges at 
least was familiar with all the problems in this 
case, and that's not a good enough reason -- if 
they. obT^t, t^^rQ^(i^kzjff^hay(a^ 



nd we didn't care 
f our 



thev^r/T^t , - 
one way or the other as long as we got one o: 
good circuit judges, surtf* as\yourself . 
THE\£OUr|: (Thank you, sir. 

I guess tlTat being the case, upon the denial 
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of the motion to consolidate, then we'll proceed. 
Would it be your pleasure to take up the emergency 
motion to shorten time and related matters 
therein? 

MR. DOUGLASS: Yes, Your Honor. I think the 
motion speaks for itself. This case has to move 
on a fast track, as has been suggested, and I 
think all parties agree to that. 

THE COURT: Is there any disagreement as to 
what's suggested in this motion? 

MR. KLOCK: Yes, Your Honor. We take 
exception to it, Your Honor. 

THE COURT: All ri^it^. /ou want to find out 
whW^he exceptions^ &$Sjj and' then respond? 



MR. DOUGLASS: I may as wel 
■ THE COURT: « I read the motion, and 
essentially, there is a request to shorten the 
time'ifcor responses to pleadings and for the 
establishment of liaison counsel, and some of the 
normal things that you would do in litigation that 
perhaps r h'a-s some complexity to it. 

JL am ^^Qtyety^fc thisO^that we'd have to 
bring put the manual for^foraplex litigation for 



this, but with this, some of these items, I think 
we do need to have, given the timetable that I am 
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aware of and it's been pointed out in the motion, 
that we do need to set some reasonable times. And 
I realize the statute initially sets a 10-day 
period, of course, for there to be an answer or a 
response . 

But under these expediencies, I suppose I 
need to hear counsel as to what would be 
appropriate, whether it's two days, three days, 
something of that order; and then how do we frame 
the remainder of the time periods? And if we need 
to have a short discovery cutoff, I don't know how 
much discovery is going to be involved in this 
case. I wouldn't think it's going to be any great 
am^nj of d Lp^fcVeF/ R j£ if i^s, everybody is 
croinq to have to be discovering 24 hours a day so 
we caflfrmova- -£h_ incase along, 

So let me find out. what do you object to on 
any of these specific provisions? Which ones can 
we agree on, first? 

^m^KLOCK: Your -HpfclrVif I can start, 
respectfully, Your Honor, I don't want to take 
t h^t^D sit io*i# JfctfiJQefe^d i f f i Adt y we have, Your 
Honor, as you suggested earlier, normally counsel 
would conflr onl this\\ I \ Xj^" 

Our law offices, Your Honor, are located 
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about 12 feet away vertically from the offices of 
the plaintiffs; and yet, rather than attempting to 
discuss any of this or setting any schedule, we 
simply received a pile of documents at 2:30 this 
afternoon for a hearing at 4 . 

So the difficulty we have is we do have 
clients that we have to consult. And it's been 
difficult for us to be able to get to all of our 
clients to consult with them. 

In addition, there is a time period set 
forth in the statute, and at least one of our 
clients believes that that time period should be 

THE COURT: What time period are you talking 

T^MR.jKiQCKJ The 10 -day period for the 
answer. Obviously, there has' /.to be some 
accommodations because of the situation. But 
aga^Qfour Honor, thk, prob^fe^f" that we have today 
is not caused by the Secretary of State or by the 
Canvassing Commission. The Democrats that are the 
p^a^: iff s^ifr-tM£J£lfe^ Your^onSr, are the ones 
that jjfrgjjd^^e Suprerae^^Jure^o^real locate the 




time . 

Under the^statut e there is a 7-day protest 
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period and a lengthy period for contests. As a 
result of what they urged on the Supreme Court, we 
now have a period where 19 days were dedicated to 
the protest and 16 days are to be dedicated to the 
contest . 

THE COURT: That's what we've got to work 

with . 

MR. KLOCK: I understand that, respectfully, 
Your Honor, but I think we have to be able to make 
accommodations for the fact that everyone doesn't 
have hundreds of lawyers at their disposal to be 
able to^c/u^s^anjUa fot of the relief that they 
arey:alling for' requir/s^ they are calling for 
additional judicial officers to be appointed, 
which we think is improper under the statute. We 

^ \ 

think it has to.be controlled by Your Honor. 

THE COURT: Le t ' s\ don ' t jne t into that. All 
we are talking about is a timetable right now for 
theifejQial response of fh<0^ endant s in this 
case and what is a reasonable discovery period; 
and theWLwe'll peal each of these other matters 
o^^) we g5*E$*4Jb#i?>^rhey a*e the subject, I 
thinkf o| aswne separate ^otiVs. I don't want to 
start mixing them all up .V-*** 

MR. KLOCK: I don't mean to be obstreperous. 
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I am not authorized to consent to a change in the 
10-day reply time.' And certainly anything else 
Your Honor wants to move forward on, we'll do our 
best to cooperate. 

THE COURT: What I want to find out is what 
everybody, under the burdens, that you feel you 
can get by with, keeping body and soul together? 

MR. KLOCK: Again, sir, the difficulty is 
being able to -- we have not been able to discuss 
any of these matters with our clients at this 
point in time, having an hour and a half notice. 
And they were discussing over the media all during 
the weekend that this complaint was going to be 
f r^^c^f lrst^i^^t^i^j^ornin^^^asn * t filed 
until this af ternoon^O'A ^ 

■ And I would suggest, Your Honor, that maybe 
the lawyers should meet together and see what can 
be accommodated before the Court is put here with 
a mag£e3* calendar to try tcO^f k out something 
that should be worked out among counsel. 

THE COURT: Let's, if nothing else, we can 
explore it today- J2uS^*rh en see Via^ the areas are 
that we need to see if we can get you to agree on. 
And if not! we'll be back in the morning and I 
will set us a time schedule. 
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Let's see, Mr. Richard, do you have a 
position? 

MR. RICHARD: Yes, Your Honor. When the 
Supreme Court issued its ruling, it stated in 
order to allow maximum time for contest pursuant 
to section 102.168, amended certifications must be 
filed with the Elections Canvassing Commission by 
5 p.m. on Sunday, November 26. 

It's clear that what the Supreme Court had 
in mind there was not to truncate any more than 
necessary the time that's available for us to 
proceed on this election contest. 

This is, certainly ^fus agree, a most 

important endeavor we are engaged in. And now we 
are down to something different than what we have 
done so far. 

•.We've had a whole series of expedited 
hearings that have proceeded at light speed, but 

ty only. 

Now for the first time we are about to 



aearings that have proceeded at lxght sp 
all of them have been issues' pf legality 
Now for the first time" we are abou 
engage in an evidentiary hearing in whic 
p]^indtffs Ifa^fc^a^h a whole*^lofegh of 



significant evidentiary issues that are going to 
require the testimony of expert and lay witnesses; 
it's going to require the Court, if the Court 
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decides that they have made even a prima facie 
case to justify it, to look at a massive amount of 
documentation or perhaps to look at it; my client 
and the other defendants are going to need an 
opportunity to learn who the witnesses are that 
are going to be brought by the other side, to 
prepare -- find and prepare our own witnesses. 

And what I am going to suggest to the Court 
is, I certainly wouldn't indicate that we need 10 
days in which to respond to this pleading. I 
think we can respond to the pleading in a 
relativ^yTshWt time. 

What I do object to is the suggestion that 
is being made! .here under subsection C that all 
pleadings and all discovery requests should be 
respoJ§aed Ju^JgyJ : 30 p.m. on the day following the 
service of the pleading or discovery. 

. ; I don't know of any court decision that says 
that the plaintiffs, regardless of how important 
this case is, are entitled t.6 suspend basic due 
process or the rules of procedure. 

^ Jtohat I would suggest to Your Honor is that 
you provide us with a reasonable time in which to 
file responsive pleadings, and then we have a 
reasonable period of time in which both parties 
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can engage in discovery. 

I think the plaintiffs should be required to 
present us with a list of their witnesses. Once 
we get that list, we should have an adequate 
opportunity to review it and determine what 
witnesses we wish to provide in response to those, 
and present them with our list, and then each of 
us should have an adequate time to engage in 
normal discovery, deposition and whatever else, 
understanding that the Supreme Court anticipated 
that all of this would not extend beyond December 

^^QtPi ^gr/j^ha/ 's the reason I 
indicated what we need to do is set this. This 
was the purpose that I set this hearing for, was 
to have a scheduling period. And what I need to 
find out is some indication of what would be 
deemfe td^M i^fflronal(ae . \ 

Can we, for example, can we agree that we 
can at' least file our answers within three days 
perhaps 'sub j ect to amending it by one additional 
day, ik it wafe -necessary, for \hich I would go 
ahead and grant preliminary leave to so amend; and 
then I need to find out what reasonably, if that 
was the initial time period we were talking about, 
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then how much additional time are we talking 
about? 

An additional five, six, seven days, for 
discovery? Obviously, at the time you file your 
answers, the issues aren't joined until we -- this 
is no different from any other litigation, except 
it has some unusual aspects, and it's on a 
shortened track. 

But you are entitled to have, as in normal 
litigation, to have them disclose to you a list of 
the plaintiffs' wi tnesses and the exhibits that 
they expect to utilize; and then you should have 
some reasonable amount of time then to respond 
with the defendants' list of witnesses and 

exhibits; and then we would have to proceed in 

<* 

that fashion, A 

ft <& 

j« So itjd^^fty VoulV helpJdf counsel could 
you .understand the nature and purpose of what we 

fer on some 

of those things, and if you could get close to 
some degree of reasonability, if you are a day or 

fl will give you some dates, but that will 
give all d^^v,ou an opportunity to have some input, 
everybody having to recognize that everybody is 



you understand the nature and purpose of 
need to do here today; if you could confe 
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going to have to -- apparently you are all trial 
lawyers, and trial lawyers live a dreadful 
existence; you are always in some crisis, and all 
of you are adept to that and apparently well 
adapted . 

MR. BECK: Your Honor, my name is Phil Beck, 
and I also represent Governor Bush and Secretary 
Cheney. And one of the problems with the short 
notice is not even all the lawyers for the same 
parties have had a chance to confer. 

And I ha ve b een instructed by my clients to 
note that while we certainly want to cooperate 
with the Court, and we will proceed in an 
expeditious way; we believe that the contest that 
was filed today is untimely and ineffective under 
Florida law.--., WjAn we file our answer, we will 
file^a motion to that effect . 

THE COURT: Under the rules of procedure, 
you can file a response, it may be a motion to 
dismiss or it may be an answer, or it may be a 
ma^ioj) to dis^lft^aRk<?^an answeKt; and you are 
entitled to what the rules provide. 

MR. BECK: And I simply wanted to note for 
the record that that is our position. And having 
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said that and having also, since we had 
disagreements with the Gore team in terms of what 
the deadlines mean and whether they ought to be 
adhered to under the Florida Statutes, as a formal 
matter, we, too, request 10 days to answer. 

Having said that, if the Court wants us to 
move along more quickly than that, we will be able 
to do that. And we think from our side that we 
could be able to answer the complaint probably by 
the end of the day, Wednesday. I don't know 
whether the other defendants can move that quickly 
or not . 




would be happy to discuss 



scheduling of how we proceed in terms of 



And then we wo 
neduling of how we 
discovery, either with the Court today or with the 
plaintiffs' counsel if they prefer to do that in 
private . 

"f THE COURT: Well, Wh a U jwti u 1 d be Wednesday? 

s to me that I 

could jusfl^say four days^On^wer or resp >nd n 



I do^j£t-gnow why --it justgl^m 
!ould'^s?jf say four daye^a'i^'wer 

MR. BECK: That's fine with us, t 



too . 

THE COURT: Who is going to have that round, 
I don't know. ButJ a^^Jq^ same time, on that 
fourth day, from the date of this filing, then the 
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plaintiffs need to furnish at that same time on 
the fourth day their list of witnesses and their 
exhibits. At least we can get some of this at 
least started. And then I would think -- what 
would you think, three days after that for the 
defendants to answer, I mean file their list of 
witnesses and exhibits? 

If you do that, you have used up seven days. 
And then you have got to have some reasonable 
period for discovery. And I fear if you use then 
seven days for that, then what have you got? Two 
days le££?| Iydqii 1 1 know 

THE COURT;- Where : are you going to go with 



lef^t?/ l\don 1 t know. 

MR. BECK: Judge, we -- 
JTHE COURT: W^fe^tre y<?uNfcin,g 
time schedule? 
■ MR. BECK: 'Fr " 



that ti 

From the Bush' side, 
prepared to cooperate and move forward on 
discovery expeditiously while we are drafting an 



4* o f * ^ & 

answer and motion to dismiss. 

We haven't heard who their witnesses are. 
We read their complaint, and they have a lot of 
fa^tuak allt^S?S3U^B^I^a lot o^Tcorhplicated 
points. And we have seen their press conferences 
where they had some of their witnesses. 

THE COURT: We are not going to litigate 
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this in the newspaper or on TV. 

MR. BECK: So we need them to tell us who 
they expect to call to prove these points. And we 
can start taking their depositions before we even 
answer the complaint as far as we are concerned. 
We agree that we want to move forward 
expeditiously. If they will tell us their 
experts, we can start taking their depositions 
tomorrow or the next day. That will allow us to 
figure out who we need to bring in on the other 
side . 

Once we have identified and prepared ours, 
they can take our experts. .So I think we can make 
a lot of progress and still afford all the parties 
an adequate opportunity to file meaningful 
responsive pleadings. 

THE COURT: Now your suggestion then is to 
perhaps have them go ahead as quickly as they 
coul^Qd furnish you the | lifc^of witnesses and 
exhibits that they expect to utilize, which might 
facilitate your answer and also your being able to 
confe^f with yi?tf{£jpjJ(J«l£ s and anticipate who 

you m»jhtjwish to -- 

MR. §ECK:I e|cc^ f 4. V,^ 

THE COURT: Let me find out from the 
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plaintiffs. Can I get any type of response to 
that? 

You heard some of these objections, and we 
have got to figure out our time frame here. Is 
some of that reasonable? 

For example, would three or four days for 
them to be able to respond, would that be 
something that's adequate from your side? 

If they could do that on theirs, and at the 
same time, would you have any objection to going 
ahead and furni shi n g y our list of your witnesses 
and your exhibits so that you can do that, say, 
within two days from todln^* s^they would have two 
extra days for whatever purpose, that's normally 
not -- normally you are going to answer, but then 
if we* '.have some 6f this, maybe we won't have just 
a carte blanche denial. Maybe we'll have some 
answer to admissions, and perhaps if they have 

not so many 



swer to admissions, and perhaps if th 

■ ■ 

ne more information, there are maybe 
tfithoiit knowledge and, 't^^ore , yc 

JMR. DOUGLASS: 'I am gojrXto*s 
then tu^fi^it 

LASS: First 



say ]ust a 

little bit and then tusn^it over. 
THE ^OU^RT^I^l right. 

MR. DOUGLASS: First of all, we have to move 
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this as quickly as we can in order to reach a 
result, end result in this case. And I think 
after hearing counsel for Governor Bush, that we 
certainly would like to meet with them and see if 
we can work out a schedule that's agreeable to 
them. I think they are the other ones that are 
equally interested in moving this case. 

Some people like to drag these beyond the 
time that you can be reasonably sure something can 
be done. We all know what the deadline is here. 
There are some things that we think should be done 
without regard to the question of when you file 
pleadings, when you do discovery, and these sort 
of things, and I would like to ask Mr. Boies to 

■ THE COURT: ' We are going to take those up in 
just a minute. 



• MR. DOUGLASS : I think it's pertinent 
lis J^^Pith Your Honor's permission, I would 
:>r him to address the whole subject 
what I just mentioned, there .are a c 
th^ng^ t h a t^af&&E&&$ snt to\isSc 



what I just mentioned, there .are a couple of 

Scheduling, too, 
that I haven't ment ionad^thatXhe will. 

THE COURT: Let me just say then before -- 
and by all means, I will hear you in just a 
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minute. But it seems to me we need to get 
something going. 

The first thing I think we just need to go 
ahead and just -- unless you have a position you 
want to immediately respond back on this -- is 
they need to file their responsive pleading. And 
is four days too long? Can you do it in three? 
And can you furnish them your -- do you have any 
objection to furnishing your list of witnesses and 
your exhibits in two days, a day before, and then 
they file their response? 

If not, we'll go ahead and set that. Then 
we ' i^^^h^^Hre another scheduling hearing to give 
you an opportunity to see if you can do what all 
trial lawyers do, and that is work out a time 
f raraelfhatjyey, aMl realize you've got to work 
under . 

.-MR. RICHARD: Your Honor, we are prepared to 
file our responsive pleading in three days. With 
respect to our response to their witness and 
exhibit lists, I would like to request the Court 



exhibit lists, I would like to request the 
to^giy us an^Tjpf^rfejifn.ty to see them first 
eJcOURT: That's wha^ 
. RICHARD: We'll eith 
ent with them or we'll 



THE COURT: That's what I have said. 
MR. RICHARD: We'll either work out an 

come back to you 
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for further guidance. 

THE COURT: What I said is they would -- you 
will respond, you will file your answers or such 
other appropriate response as you deem 
appropriate, within four days. And within two 
days of today's date, two days from now they will 
furnish you -- and we'll go ahead and set some 
time periods. You want it by 5 o'clock, close of 
business? They will furnish you in advance their 
witness list and their exhibits, the list of their 
exhibits . 

And then you will have -- you will file your 
answers or responses, but I would think within at 
least a day or two after that, then you should 
f urnish^^heVf^our w^frf^Js, "tt^t ai^exhibi t s , or 
the next day. I " don 1 1 know -- that would give you 
at least a day to look at them. It may not be 
enough time. You probably would need two days. 

'^r52\ BECKiJ I thiftkj&jfc^ld be able to get 
it done in two days, Your Honor. My only 
hesiUtMp is that we don't know what areas they 
a^^gyi ng to ^fe^^J^erts in%i, and if they 
bring |- - M ^\ 

THE COURT: Let's not set that up initially, 
and if anybody gets caught short, we'll have a 
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quick hearing. And if we have to, we'll do it by 
telephone. But we'll just set those basic items, 
and then we'll leave the matters of the discovery 
cutoff and other matters to a further hearing in a 
day or so after you all had the opportunity to 
work out some of these -- 

MR. DOUGLASS : Your Honor, to possibly solve 
that, and this may be agreeable to them. 

THE COURT: We are making some progress. 

MR. DOUGLASS: If they have two days from 
the time we give— th em t hat list, which we will 
give them very promptly, I think that would help 



ioveN^I^"^ase and give them an opportunity to have 
nough time- to look at what we are orrennq in the 
witness lists and any experts 



way of w: 
to ha- 

And 



dcsesn\t ■ 



eVts we are going 

'% 

if after seeing that, 
whic^ I^_d'on ' t think they wilg^^that they need to 
suggest another day or something, we would be glad 
to meetj^w^t^^them and furnish them that list as 
prom^y^ly^fe Q ^ fe^ woy^d^probably be 
t And Trh^Pthey could be in 



tomorrow, 
answerf in/l 




a position to 
time we gave them that 



r 

list, and that would help 

THE COURT: We set our dates, and we'll just 
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use the time; if you serve it earlier, then they 
need to move -- they need to move their next day 
up . 

MR. BOIES: We'll try to do that, Your 

Honor . 

THE COURT: And, of course, some simple 
matters here, like if there is no objection to 
having the services by hand delivery on liaison 
counsel, for example, is there? 

MR. BECK: No, Your Honor. 

THE COURT: All right. Done. That's how 
we'll proceed. 

ess that ' s about 




r than th 



\ 

all^w^ perh^SC c^r^ftk^wjjJJ^ thiVy Let me go ahead 
and hear*?Mr V@oies , was there so me other matters 
or is this sufficient at this time to get us 
moving? 

■ MR. BOIES: I think* thtijB^helps to get us 
moving, Your Honor. I think we also -- one of our 
motions was to get the ballots, the contested 
ballots here to the registry of^the Court. 

^^J UE CC^T-tt^kUt^^ht start taking 

up on your other mot ions ^pow -N^s that what you 
were going ^o^- I 

MR. BOIES : I think so, Your Honor. I think 
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that is the one motion we probably need to take up 
today if we can. And then the other motions 
perhaps we can meet with other counsel and see if 
we can work it out. 

THE COURT: All right, now I need a 
volunteer. Who is going to prepare me the 
proposed order for the limited time frame that I 
have just announced? I need a volunteer. 

MR. BOIES: We'll work together. 

THE COURT: I have a volunteer, and submit 
it to opposing counsel , see if there is any 



ob j ect io: 
effect 



(^content, but that's 



with these peopl 
not on thei: 



to its formfafla^cont 
tn the bench as of now. 
.<Hdfe*&*We are going to work together 

^rffl C <W'-:. 



I We are no 



.g to v 



their side; we are 



There are at least three 
four; the Secretary of State 



sidesT and may 

the Convassing Commission are not on the side of 



either of the candidates. 



^^oT^ill be happy to serve as liaison 

coi^e^, and my ^JaJWiJher , Jon Sjostrom, and also 

the canvassing boards, I think there is one here; 

I don't even know if the other ones have been 
served yet . 
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THE COURT: I need to find out who is 
representing these individual canvassing boards 
because we haven't gotten them, so you are hereby 
designated as liaison. Mr. Douglass, you are 
liaison? 

MR. BERGER: Your Honor, I will serve. 

THE COURT: Mr. Berger. All right. Then 
someone on this side. Do I have a liaison 
counse 1 ? 

MR. RICHARD: Barry Richard. 

THE COURT ^_A11_ right . Mr. Richard. Now, 

icate as 

quickly as possible -- there are people, I suppose 




THE CLERK: Ther^^r^^wo ^pr 



resentatives on 



here ' (referring to t elephone,) but the television 
hoing back. 

THE COURT: Let's findwjM who we neglected. 
Did ydu ;hear? 

MR. GREENBERG: Your Honor 



MR. GREENBERG: This is Murray 



urray Greenberg in 
Miami representing the Mj^mi-Dade County 
Canvassing .^Boart^JjAnd I believe Gary Rutledge is 
in the courtroom also representing 
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THE COURT: I am looking at him right now. 
Okay. So that board is represented. Who else do 
we have? 

MR. McMANN: Also on the telephone from West 
Palm Beach, my name is Andrew McMann, Palm Beach 
County Canvassing Board 

THE COURT: All right. Then we'll -- who 
else, I believe, does that leave out now that is 
not here either telephonically or in person? Is 
it one other? Nassau? 

MR. BERGER: Nassau County, Your Honor, it 
doesn 1 t ^ l|*e j^ey fare here, Your Honor. 

THE COURT: All right. Then counsel for 
Palm Beach and Dade; I don't know, Mr. Rutledge, 

can you see me there? 

J?- ^ ^ " 

Do any of jjfou have any objections to the 



limited time schedule timeframe that I have 
just^&ttempted to establi^h^, Jjh 

MR. RUTLEDGE: We do not, Your Honor. 

MR. GREENBERG: For Miami -Dade, Your 
Honor, we do not. Though I would point out as of 
th^s'^ment^feffin^^Se Count y\^anvassing Board 
has not yet been served- / Bul^assuraing we will be 
served, we have no problem with the time frames 
Your Honor has. established. 
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THE COURT: All right. Be looking for the 
sheriff, I assume. 

Who else do we have? 

MR. McMANN : For the Palm Beach County 
Canvassing Board, we also have no objection to the 
time frames that Your Honor set forth. 

THE COURT: Bless you. All right. 
Then I will need to -- Mr. Rutledge, since 
you are here, I will pick on you. Since you 
represent one of the canvassing boards, can I 
request that v ou at least-, give some telephone 
notice to whomever you can find that may be 

epl^^^hs^ng^Jassau , just as a courtesy, or is 
that going to create a problem? Just inform them 



representing Nassau, just as a courte 
th\t^ro in^^oV £ c^e^t 1 e r3 5"j^r^bl ernVj^t 
of the^jftmeVSQieduleV^ 

MR. RUTLEDGE: We'll be glad to, 
counsel for. plaintiff s can give us the appropriate 
information, Your Hon^r. ', 

J£m. DOUGLASS: We'J^^-flfe ; 
IJB^TRUTLEDGE: Yes, Your H< 
THE COURT: They would probab] 
ra^epAve to W4t^brmatioji \ it ■ £ 



you what we have . 
MR. RUTLEDGE: Yes, Your Honor. 
THE COURT: They ^wcul'd probably be more 

' s from a 

co-defendant rather than /the ^Laint i f f . But let 
me charge the plaintiff with notifying them, too, 
and that way we got double coverage. 
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All right. Then where are we now? We need 
to go back to your motions. 

What is your pleasure? You got some 
requests to produce, and you got some motions 
concerning the registry of the Court. 

MR. DOUGLASS: I want to request that the 
next hearing we have a chair. 

THE COURT: Chair? 

MR. DOUGLASS: Yes. I don't want to stand 
in everybody's way. Besides, I don't like to 
stand up a long time, I like to move around. 

THE COURT: We have to try the Court 
administrator to see if we can find Mr. Douglass a 

MR. DOUGLASS: I don't think it's the Court 
admin^tra*OT^s^Jault , just more showed up and got 
here Jrirst . _V/8| 

■ THE COURT: All right. Don't be tardy for 

^\ki^cussion off the record.) 

MR. BOIES: Your Honor, both the request to 
produce an d^ft^^^fo ha veNthe 'ballots brought 
into the registry of the^ourt is designed to get 
the contested ballots here in Leon County before 
the Court . 
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My understanding from Mr. Zack, who spoke to 
the lawyers for the Miami-Dade board, is that they 
do not have an objection to this court ordering 
that those ballots come here. I hope the same 
thing is true for the Palm Beach County board. 

THE COURT: What says Palm Beach, can you 

hear? 

MR. McMANN: Yes, Your Honor. We only have 
one concern. We don't have any objections to 
bringing the disputed ballots to Leon County, but 
we are also und er a cou rt order issued by Judge 
Labarga ^hejre in the Fifteenth Circuit that we make 
all^f the ballots avai'afble for public 
inspection, which was suppose to begin today. 

We didn't get the logistics set forth, and 
my understanding is that's suppose to start 
tomorrow . 

I don't know how long j-^-^ow many ballots 
theyjwoStd likejto looKS^t? ,^T*sf" the request is for 
all the. ballots, which totals some 467,000. But 
if Your ^fo-nor wants to or^T US j/$r° brin g them up 
there expeditiously, we'll be happy to go back to 
Judge Labarga and ask him to terminate the public 
inspection ^g ej riJd . I lHyf| i 

THE COURT: I am not going to try to do 
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anything contrary to the judge's order. But let's 
find out if we can do this some other way. 

I assume, you wish to have the maybe a 
twofold purpose -- that is to preserve the ballots 
and ensure the integrity of the ballots in the 
condition that they are in; and also, have the 
opportunity to make such discovery as you look at 
the ballots. 

These ballots apparently are being held by 
the duly authorized officer under Florida law, 
that is the supervisors of elections, and they are 




some 

matter that perhap s^weT^n^S^t en3l 
far as them being available for discovery, perhaps 
if they are there, and they are --if you come in 
and notify them when you wish to, for purposes of 
discovery, to look at them, is there any problem 
with goirt£ there to do tbate^J'* 

i/S^ "& ^ t fining contrary, 

apparently I "^a^^ki^ iva re the\ is Judge Labarga 
in Palm Beach that has issued an order down there. 
And he wou]Jd^ct|ually have to do something with 
that, rescind it or vacate it or -- 
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MR. GREENBERG: Your Honor, this is Murray 
Greenberg in Miami. We have no objection to what 
Your Honor is suggesting. However, in view of 
what has happened, we feel it would be imperative 
and we would urge Your Honor to step forth with 
specificity after we speak with the supervisor of 
elections, the exact time, manner, place, 
location, who can come in, all the security 
necessary, before anybody is allowed to touch or 
look at any of the ballots. With parameters set 
by the Court, wejfi ll be more than happy to comply 
with any order of Your Honor. 

V THE COURT: What 'dJ^ou^a^? 

^)mr. B^rSlfe^ # j£p n o r , "^Sfs t^ w i t h respect 



to Miami-Dade, where we do not have an outstanding 
judicial order, we would try to work out a 
proposed order, send it on to -them, see if they 
have any objection. If not, present it to the 



gec^Bn. *^.f not^^es 
. obviously we ^o&ljttgi 



Court. And obviously we would give copy to the 
other ^a^ies as well f'oir^bfir consideration. 

With respect to Palm Beach County, we are 
on^^sjt e k i n^fe&iMfe^up here/She contested 
ballots, approximately 3,000 ballots. And the 
purpose of bringing them up here is not merely for 
safe guarding purposes. We hope and expect they 
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are being safe guarded in Palm Beach County. 

But also so that they can be reviewed here 
by the lawyers who are working on this matter, and 
so that they can ultimately be reviewed either by 
the court or by a special master or both. 

These are obviously ballots that ultimately 
the Court has got to make a judicial decision on; 
and because of the time frame, we want to get them 
here so that that can proceed as soon as the Court 
is prepared to determine that. 

THE COURT: You say that's 3,000 in Palm 
Beach and how many in Dade?. 

MR. BOIES: Approximately 10,000. This is 
of the 5- or 600,000 ballots that are there in 
their entirety. We are not. asking for all the 
ballots, we are pnly asking ^©r the ones that are 
contested . 

THE COURT: Let's Sind^jJ^t what the other 
parties would do. 

MR. GREENBERG: Your Honor, Miami-Dade here 

With all respect to Mr. Boies, and we do 
want to cooperate, it's not just merely a matter 
of worTWngf it out with us^x* 

We would need the Republican party and 
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Democratic party to agree to a procedure and then 
submit it to us, Your Honor. With all due respect 
I think that's the most expeditious way to 
accomplish what the Court is trying to do. 

THE COURT: Well, I was just going to call 
on the other parties here, because they're going 
to be participating in the discovery. And we have 
to hear from them, too. He made that suggestion 
as far as your client is concerned. 

Now we need to find out if there is any 
objections to that from any of the other parties. 
Mr. Klock, ji6o\y cL_ haLg any position? 

MR. KLOCK: I think it would depend, again, 
on^^ procedure that's followed, Your Honor. 
We'll ob jgjS^gpQ; oCpty^s^^tWe ne^ed -- as long as 
no rul^^g i^^bei^ra made that^^hose are the only 
ballots that are in question, if they want to 



bring up a certain number of ballots and 
irrangements could be made, t 



But I assume the Court is not prejudging 
thds;e d are the only ballots that will be 



s fine . 



either in .that county or in the state 



idered 

HE COURT 
you have^^Lof ob] 

MR . DOUGLA, 




l^ea . Bu 



I have 

Mr. 

"suggestion, 



t apparently 
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which we haven't really had a chance to discuss, 
but if we could -- I think we could resolve this 
pretty quickly one way or the other between 
counsel as to how we are going to handle this 
matter, recognizing the problems in the future 
that might arise. 

I think we if you give us that opportunity, 
we may be able to do it. If we don't, then we can 
come back and present each side on the matter. 

MR. RICHARD: Your Honor, in fairness to 
Mr. Douglass, I need to state what our position is 
so that we don't leave with -- that he has a false 
sense that I agreed we canjodf this out. 

What this motion is leading to, Your Honor, 

is not preservation of these ballots. I don't 

> £ A 

think --anybody is^f earful thats^fthe supervisors will 
not preserve thesis bailouts appropriately. 

/What it's leading to is^ljie plaintiffs' next 
motio^C^here they are asMi^^iis court to 
appoirrf^^sters to begin <£ojL^- what these boards 
have already done and count these ballots again. 

It's our position that there is no authority 
he statute for this 
once again, do a 
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THE COURT: I can't get to that motion, 
Mr. Richard, until we get issues joined here, 
that is your client, as well as the other 
defendants, have had an opportunity to answer or 
respond and then we proceed. 

MR. RICHARD: I agree entirely, Your Honor. 
I am just saying that I see no reason to make 
these supervisors ship hundreds of thousands of 
ballots up here for the sole purpose of their 
being counted by a master before Your Honor even 
reaches the threshold question of whether or not 
there is authority or basis for doing that. 

son I thought it 
was a matter of discovery. It might be better for 
counsel to go where the ballots are, and they are 
in safe keeping,y rather than having them brought 



lere is autnority or basis for do 
THE COUrJ: Xat /s^he^aso 



a mk. Ki UHAKD : I agree entirely. 
^CJe COUR^ We Uve. e^^red this, 
laps you all can think about it and cc 
a bet 
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MR. BOIES: The only request for production 
is the request for production -- that's 
outstanding -- is the request for production of 
the ballots, I believe, Your Honor. 

THE COURT: A limited number? 
MR. BOIES: And it's not hundreds of 
thousands of ballots. It's approximately 10,000 
ballots from Miami and approximately 3- or 4,000 
ballots from Palm Beach. 

MR. McMANN: Your Honor, this is Andrew 
McMann for the Palm Beach County Canvassing Board. 
I did see reference to these outstanding discovery 
req^g^^^kd/we ; didget ^erve/f with a copy of the 
request to the, supervisor of election for 
de; but we have not '.yet 
action directed to those 



Miami-Dade; but we have not yet seen the request 
for production directed to those counties, the 
Palm Beach County supervisor of elections. 

<£CI assume that's just an issue of them faxing 
me and we let counsel's office- -at Berger Davis 
know that we haven't received that yet. 

THE COURT: Let's do this. Why don't I just 
order that you respond within two working days to 
their request to produce ballots? If you object 
or you Ire fiot able to work it out in the 
meantime, do it like in the normal course. 
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But here on an expedited basis, you got an 
objection, they will set it down for hearing, 
we'll hear it. All right? Satisfactory? 

MR. BOIES: Thank you, Your Honor. 

THE COURT: All right. Next? What's on 
your list? Now you want to -- that sort of 
entails your motion to place these in the registry 
of the Court. That's a little premature right 
now, would it not be? 

MR. BOIES: Your Honor, I think that that 
motion has to await the resolution of the motion 

THE COURT E / 
W JMR. R J CHARD: Ydujj Honc^f am assuming 
we'll just add that to the order we are preparing 
on the' fir 



h^pirj.t_ i 
pTHE CO, 



progress 




e? 
Very 



ery good. ^^-1 



ght . Making 



" What's the next item that you 



have here? We 



■£&^g^to retain the*,n£^itj£is concerning any 
al -master appointments, those will remain 
under submission, subject to further hearing and 



are gi 
special 
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believe -- 

MR. BOIES: I don't think so, Your Honor. 
We would ask the Court to set down the motion on 
the special master promptly; there is obviously- 
going to be an objection to it. 

We believe that under the election contest 
statute, particularly subsection 8, the Court has 
broad powers to make sure that this is resolved. 
We are going to be working, and I am encouraged by 
counsel's statements that they are going to 
cooperate to work expeditiously get this done. 
But there will come a time when, if there is no 
specia^^^^i/, The Tou/t|^ multiple judges of 
tl ^c^ t a^^jf^X^^jJ-h^ve t^H^^k at ballots to 
make a j^f^i^^aeGel^t^^ft^n , as^^hat has got to 
be an lajiapQ^tiziMj prospect 

THE COURT: Do you have a magnifying glass? 

we resolve that 
,~ ,ust going ahead and scheduling a 

■ 

day or two 
answers? 

■d be fine. I think 
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THE COURT: Would that that gives you a 
set day, and we are now talking about them having 
four days. So then they would have -- then we can 
go ahead, you can go ahead and schedule it with 
Ms . Marlene . 

MR. BOIES: I would agree, Your Honor, that 
in the usual case that would be very expeditious. 
However, if you are focusing on the fact that we 
all know -- 

THE COURT: Is that a matter lawyers say 
that we can bring up any time? 

MR. BOIEsL^ IjEhink it's just a matter of 
law^that can be ' brought/ up before the answer. I 

ickly 
way as 

we ca 

fesolut^on anahthen everything 



thinkj iVt 1 s ^^^^fy-^^get l^X^Tsolved quic 
because jyT^^g'ot to get as much out of the 



CourRto 

seems to go on appeal in .this Ca 



lit ion an_ »,„ 

\ ^ 
in this 



to the well again 



• THE COURT: Let" me go "1 
. sJ^^at kind of compromise or agreement we 

MR. RICHARD: It sounds to me, Your Ho 
hen counsel says it's a matter of law, that 




wh 

he is askiig t~ 
grant the relie 



onor 
what 

is to effectively 
hey are asking for before 



tter of 
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we even have a trial, much less a decision that 
they made a prima facie case. 

He is asking this court, in addition to 
granting them relief, to undertake the 
extraordinary burden and expense of doing, once 
again, what at least the board in Palm Beach 
County has already done under the close 
supervision of a judge they went for two times and 
got orders from supervising what they did. Now 
that's the entire relief they are asking for here. 

So to say that we should just get started 
doing it, before Your , HoliQ^»^ven addresses the 
pleadings to determine whether there is a prima 
facie case, is backwards and it's contrary to the 
rule of ^ 

■ THE COURT : j I intend to agree as far as the 
timetabie. I think that the defendants need the 
opportunity to file their responses, answers, 
whatever they deem appEopijiaJje^ And then we'll 
just -- we'll leave that as fried. And then you 
may bring it up as soon thereafter as you deem 
appropriate after the time for filing responses 

r^ualt won't set a date, but we'll leave 
that to you. IfS^t 1 s* the next day or the next 
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day, then we'll find out. Perhaps you all can 
reach some common agreement at that point after 
everybody's position has been set forth in your 
pleading . 

And perhaps we can handle it that way. So I 
will just leave it there without -- with leave for 
you to recall it up for hearing, just as soon as 
again in your judgment you feel it ripe, and then 
we'll hear what their response is at that hearing. 

And then we can go ahead and, of course, put 
it on my calendar. All right. If there is 
nothing -- yes, sirL* / — . 

MR. KLOCK: So I understand it, the Court 
as appoint e^-fril^^L s,on counsel: Mr. Richard 
the defendants, I gather Mr. Douglass for the 
for the Secretary and the 
and Mr. Rutledge for the 
axxiy uoaras in the three counties; is that 

— m Well, Mr. Rutledge -- 





id duties up here? 
buld in Palm Beach 
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County we certainly prefer to have anything that's 
directed to the county canvassing board come to 
us . 

THE COURT: Well, he going to be the liaison 
then. And he is going to have to also liaison 
with the other canvassing boards. All right. If 
there is nothing further -- yes, sir, Mr. Berger. 

MR. BERGER: I agree to take on the 
responsibility of liaison for the board parties. 

THE COURT: That was the other we were 
missing . 

MR. |^YEtes|^- Your Honor, there are at least 
t wo ^nfe^|Vud mterverfe Qh^at Aire currently 
pending. Is the Court inclined to address those 
now or would you prefer to do those later? 

■ THE COURT i£ Is there any objection? Have 
you received copies? Who are the interveners? 
Let's find out. This is sort of like show up and 
we 1 l^Lf ind out what the mot^p^"is. 

^jj^^MYERS: We have served by hand delivery 
these earlier today, Your Honor. I represent four 
West Florida voters and taxpayers who request 
leave of court to intervene into this action. 
That motion was filed at about 1 o'clock today, 
and should have been presented to you and I 
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apologize if counsel has not received it. 

THE COURT: I haven't seen it, Mr. Myers. 

MR. MYERS : I have a copy here if you would 
like to see it, Your Honor. 

THE COURT: More importantly, I would think 
they're the people holding the objections, let's 
see if they have any objections. 

MR. MYERS: And I have extra copies for 
them, Your Honor. 

THE COURT: All right. Well, circulate it, 
I suppose. Who else proposed to intervene? 

MR^ MADIGAN: Your Honor, a motion to 
intervene was filed on /e^ajf />£ Mat Butler this 
morning; copies were'tjaj^d to-^&J counsel. 



We want to confer with counsel and see if 
there is any objection to that, and possibly 
~ubmit a proposed order to you. We have not been 



able-; to touch base with everybody 



*^§E COURT: Let me f-in^ut, 
t. that you represent 
. MADIGAN: -fla©^ 



Mr. Madigan, 

who i#?£t^th.at you represent? 

r -|Mer, registered voter 

n Collier County, Fletfta, Your Honor. 



RT: I see . ^ 




ADIG. 



was an intervener 



in the prior suitfffinvolving the same parties. 
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THE COURT: Listen up, Counsel. Did all of 
you hear who these named proposed intervenors are? 
And does anybody object to their motion? Do you 
feel that you haven't had adequate opportunity to 
determine whether you have an objection? 

MR. RICHARD: My client has no objection, 
Your Honor. 

THE COURT: All right. 

MR. BOIES: Your Honor, I think we do have 
an objection. I think it's going to be very 
important that this case move expeditiously. I 
think to have a number of intervenors is going too 
inevitably delay that. ' i^am a^re that's not their 
irlterniiDn. i-^ft'W 



However, as the Court knows, there are other 
contest acJiJuons Bending in this county, and if 
they want to intervene someplace, we would rather 
they intervene there as opposed to this case. 

We don't think there is a basis for 
intervention. We think it will delay the 
resolutillh^of this case. The Court has a limited 
am ^n^ of t^ffr JjjtL^JjSf^^o deal^With the issues 
involving the parties here. And we think that 
that is the appropriate way to proceed. 

MR. MYERS :"^he basis for intervening is 
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that the persons who seek to intervene are seeking 
in an action that creates a claim that they are 
interested in and that the litigation, the subject 
litigation is a part of what they are seeking to 
receive . 

I know it wasn't a hundred percent clear, 
but Your Honor, in this particular case 
Vice-President Gore has sought to contest the 
election, and my clients are concerned about how 
the election overall was done in the State of 
Florida . 

It seems to me that if they have standing as 



it seems to me that if they 1 
t^hi^|^fcaJpayers tJ ^le iJ "cont 



voters and. taxpayers to file a contest action on 
their own, then they certainly would have a right 
to intervene into this particular action and have 
the Court address those issues at the same time 




"=lj*-L e » xuent ^ore.* 
^Q^the Court will see^iQmy motion, th 



that the Court is addressing the issues raised by 
Vice-President Gore. 

these 

voters. -from West Florida are. "concerned about the 
impact t^a^ ^l^gegi^(^d^& their voting in that 
ar ^/ They arS concerned about the military 
ballotpsiiegwhich we understand not all of the 
countiesractee to count all of the military votes, 
even if -- becaus^they didn't have a postmark. 
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They are concerned about other issues, in addition 
to that, that include how the election came about 
in the counties where the hand votes were done, 
the manual hand count. 

So they are aligned with this particular 
litigation. Their interests are aligned with this 
particular litigation. It is solely within the 
broad discretion of the Court to decide whether 
they would intervene in this particular action. 

MR. MADIGAN: If I may, we would, of course, 
submit similar argument. 

Mr. Butler had, as I noted earlier, been the 
intervenor in the prior*s^i£ b^at went to the 
Florida Supreme Court and is now being considered 
in the United States Supreme Court. He has a 

■:: 

stake in this, somewhat different than the West 
Florida voters, but perhaps Mr. Myers, neither of 
us kityaw the other was coming today; we may be able 
to co^Snate to make sure kfte^e is no repetition; 
but a Vqt^r certainly has standing in these 
proceedings, and that's whp we represent. 

^jjfc • KI^&^ffijfejfrHo n o r^^C^aV e no objection 
and we point out to the Court that it doesn't make 

it determined on a willy nilly 
basis. It would make no sense for this court to 
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come to one determination and have another action 
filed in the same court come to a different one. 

THE COURT: Well,, you can't get too many 
cooks in the stew. 

You say your client was an intervenor in the 
prior action? 

MR. MADIGAN: Yes, Your Honor. 
THE COURT: What about your client; they 
weren't, were they? 

MR. MYERS: No, they weren't, Your Honor. 
MR. MADIG AN : Again, perhaps if Mr. Myers 
and I might consult to make sure that the actions 
on behalf of the voter, perhaps there are some 
areas of cons istency betwe en them that we can work 



to minim^e C ^0^^ 

■ I don't think there is going to be any 
all, 

about : the voter, but we'll be happy to work 
toget^eGto make sure that" b^e^ is no overlap in 
the representing of some citizen voters' interests 
here which, again, is why we are here. 

^^^HE CO^J&^^jU^Jftet' Mr.f^glSss, did you 
have a further response'' / 

MR - . D^UGLA^S J We just had an opportunity to 
look at this, but I would like to point out to the 



disruption at all, Your Honor.. We are all here 
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Court without reference to the relief sought, but 
as I look at this quickly, this might not be 
proper under the rules. 

They are not an indispensable party to the 
case, of course, and it's not necessary to the 
disposition of the case before the Court. And it 
raises, we think, perhaps -- I say that guardedly 
issues that are not raised in the pleadings. 
And I don't think that generally that would 
allow them to appear and participate in a full 
fashion here in any event . 

So until we have an opportunity to really 
look at this, and I would want to raise those 
points, which one thing we feel we have got to 
move this case an<T tM4fyj^&^wil]^be determinative 
in alt^proJaafbi,^!/ of the election. And if we 
start getting parties in that are raising 
collateral issues that aren't involved in this 
case between the parties that are really in 
interest in this matter, Governor Bush and his 
People a%. Vice-President Gore and all, I think it 



cupxe dnu vice-president. Gore and aJ 
ould probaS^^^lin^Sprodu\iv^. 

Now I don't want them not to have their 
opportunity^to sjay|*hatever it is they want to 
say, but I would like to suggest that we very 



ACCURATE STENOTYPE REPORTERS, INC. 



guardedly suggest that what I said would be 
appropriate in limiting this, and let us determine 
if there is some way that they can file it, 
whatever arguments they want or pleadings or 
something; but let's keep the main issue between 
the parties, which I think is the intent of the 
rules . 

THE COURT: I had some concern that if you 
have so many interveners and that's going to 
create a lot of further perhaps duplication and 
bringing extraneous issues. 

1 J^j" going to do at th ^ s ti me ; 

I am going to give a preliminary grant of their 
motions to intervene, subject to any appropriate 
motion to sever in the event it becomes apparent 



t it bee 



that there are matters that are not germane and 
perhaps might tend to impede the case between the 



riginal parties. 

MR. MADIGAN: Thank "yjwt ^Yo 



CYour Honor. 
*tfR'.^MYERS : Thank" ¥<W- J? 
THE -COURT: So ordered. Prepare me an 



order. J You^i*^l^jMfl»S£en desi^ate*d, Mr. My. 
as liaison for the intervenors. Submit me a 



. Myers, 



proposed order, if you will. 

^ O \\ i 

MR. MYERS: Yes, Your Honor. 



AC-CURATE STENOTYPE REPORTERS, INC. 



THE COURT: Anything further? If not, then 
this Court will stand adjourned subject to your 
call . 

(Proceedings concluded at 5:05 p.m.) 



ACCURATE STENOTYPE REPORTERS, INC. 
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November 28, 2000 

Emergency Motion to Commence Counting of Votes in Miami-Dade 
& Palm Beach 



IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, & 

CASE NO.: 00-2808:. % <\ 

KATHERINE HARRIS, as SECRETARY OF f|r, ^ ffi 

STATE, STATE OF FLORIDA, etal., ^ O 



Defendants. 



EMERGENCY 
OF VOTE 
PTfRST JANT T< 




Votes in Miami-Dade and Palm Beach Counties in accordance ^th the procedure validated in 
Beckstrom v. Volusia County Canvassing Board, 707 So. 2d 720 (Fla. 1998) and requests an 



•t this motion. 



immediate hearing upon this motion. The following grounds support t 

1. This Court %*$fylf. f^$$$h0 X immediately the counting of 
approximately 10,500 unrecorded votes inMiami-Dade County and 3,300 disputed ballots in Palm 



is L,oun atu> uit jjvw^ -—j - 
,500 unrecorded votes in Miami-Dade C . 

;o ^ction 102.168(8),Florida Statutes i(1S5oV 



Bea hCountypursuantto Section 10^^^ 

The duty of courts to require manual recounts is well-settled in Florida. State v. 
Peacock, 125 Fla. 810, 170 So. 309 (1936) (recount conducted under the "Order of this Court"); 



State v. Latham, 125 Fla. 788, 170 So. 472 (1936); Hornby v. Hilliard, 189 So. 2d 361 (Fla. DCA 
1966) (court-ordered recount). 

3. InBeckstrom v. Volusia County Canvassing Board, 707 So. 2d 720, 722 (Fla. 1998), 
that trial court's responsibility was compellingly validated. In its analysis of the critical role of 
manual recounts of the disputed ballots - in that case, over 8,000 thousand absentee ballots - the 
Supreme Court of Florida said: 

. appellant moved the court to order a manual recount of the 
absentee ballots. The court granted the motion, and the clerk of the 
circuit court conducted a re-count, which was observed by 
representatives for both candidates. 

Thus in Beckstrom, the power of the trial judge to direct manual recounting of disputed ballots was 
strongly endorsed by the Supreme Court of Florida - as was the decision by that Judge to direct the 
Clerk to execute that tabulation. *"^J# 7 ^ at 722 ' In * ^ 

Miami-Dade Canvassing Boarf simnlv stoooed counting votes in the face of orchestrated 
aming, dooji-r. 
,n in Miami is 



intimidation that included screaming, door-poundings and physical assaults, the need for the 



judiciary to transcend mob action in Miami is clear and urgent. V- .. 



sere, 
actio 

That same evening, the Third District Court of Appeal ruled that because its recount 
"could affect the outcome^^election'the Miami-Dade Canvassing Board had a "mandatory 
obligation" to proceed with^n^e^^ v. Miami Dade 

Canvassing Board, Case No. 3D00-318 (Fla. 3d DCA, Nov. 22, 2000). Op. at 2-3. While denying 
mandamus to require completing the re< 



it of 653,000 ballots prior to the November 26, 2000 

I K A 



> Manual recounts were overwhelmingly vindicated last week in Palm Beach Canvassing 
Board v. Harris, Nos. SC00-2346, SCO0-2348 and SC00-2349 (Fla. Nov. 21, 2000). 



certification, due to the lack of sufficient time, the denial was without prejudice to seeking relief 
elsewhere. In similar fashion, the Supreme Court of Florida denied mandamus without prejudice 
so that the manual recount obligations of the Miami-Dade Canvassing Board could be resolved "in 
any future proceedings." 

5. This motion invokes, inter alia, the mandatory recount obligations that are now 
before this Court for enforcement. To remedy Miami-Dade's improper abdication of its legal 
responsibility, this Court has the duty to direct that a manual recount of the disputed votes be 
conducted by the clerk of the court - the result explicitly validated in Beckstrom. 

6. Given the obvious and urgent exigencies that require the commencement of this 
count, we respectfully urge the Court not todelay Tnmaking any decision. 

7. The single critical issue in this case is the counting of the contested ballots. That 
counting must commence now ?this con^^b-esolved within the time set by the Supreme 
Court. In addition to the counting of 1 0,500 unrecorded ballots in Miami-Dade, manual recounting 
should be directed for the 3,300 disputedjballots in Palm Beach County. We propose three 



alternative ways for that count to commence. 

(1) A rmmt hv the Tirruit Court Clerk - In Beckstrom v. Volusia County 
Canvassing Board, 707^^20, 722 (Fla. 1998) Jh^^k Court approved a procedure 
whereby "me clerk of me cht^ 

of both sides." In the pQUcase^ch a count could& conduct either 

(a) ( by the clerks of Miami-Dade and Palm Beach Counties (which would 
eliminate the delay and other issues raised by transferring the ballots to this Court), or 

(b) by the Clerk of this Court. 

3 



(2) A p.nunt bv other judges of the Circuit Cour t nf Leon County pursuant to an 
™w nf th\ s Court puraaant to Section 1 02. 1 68JB That provision- Section 102.168(8) -gives this 
Court broad powers to enter whatever orders are required to decide this contest within the time set 
by the Florida Supreme Court. Defendants have objected to Plaintiffs' proposal for the appointment 
by this Court of a Special Master, or Special Masters, to conduct the count on the ground that such 
a count is a judicial determination. Defendants can hardly obj ect to the appointment of Circuit Court 
judges to conduct the count. 

8. Either of these procedures would be acceptable to Plaintiffs. We ask that this Court 
hold an immediate hearing on this issue and, upon its completion, order that the count of the 
contested ballots begin immediately by whichever of these procedures the Court elects. 

9. The urgent ^t\to^suVie recounting must be resolved by this Court forthwith. 
Section 102.168(7) creates an unequiWag^ge duty for the court to hold an "immediate- 
hearing when there is an election contest. The Section provides: "Any candidate, qualified elector, 
or taxpayer presenting suc^confestto ajcuit judge is entitled to an immediate hearing." The 
only discretion afforded to the court is in determining th^amount ofiime for taking testimony. But 
even then the court must ensure that the hearing is conducted with sufficient speed to resolve all of 
the necessary issues in a timely fashion. 

10. AsthecourtheldinA/amsv. Canvassing Board of Broward County, 421 So.2d34, 
35 (Fla. 4 th DCA 1982) regarding Section 102.168(7): "Part of the purpose of the protest and contest 
provisions of the election code is to effect a speedy resolutio^ such conflicts, with minimal 
disruption of the electoral process." This Court thus has the obligation to expedite the schedule and 



4 



conduct for the hearing to ensure that it is completed without risking any disruption to the electoral 
process. 2 

11. The duty to proceed forthwith with manual recounting is firmly anchored on Supreme 
Court of Florida precedent as old as Peacock and Latham and as new as the 1998 decision in 
Beckstrom and last week's ruling in Harris. It is further predicated upon the broad remedial powers 
in a contest action under Section 102.168(8), Florida Statutes (2000). 

12. It is further premised upon Fla.R-Civ.P. 1.610 because the circumstances described 
herein, along with those set forth in the Complaint to Contest An Election and the Motion to Compel 
Counting of Votes, clearly establish: (a) irreparable harm; (b) lack of adequate remedy at law; 
(c) sufficient likelihood of success on the merits;and (d) compelling needs of the public for an 

the,disputed ballots. 3 



immediate resolution of 



2 In considering other Florida laws using the phrase "immediate hearing," courts have 
consistently held that this statutory command must be taken literally. For example, the Florida 
Public Records Act requires courts to provide an "immediate" hearing on actions under the law. 
(§119 11(1), Fla. Stat: "Whenever action is filed to enforce the provisions ofthis chapter, the court 
shall set forth an immediate hearing, giving the case priority over all other pending cases.") In 
Salvador v Fennelly, 593 So.2d 1091 (Fla. 4 th DCA 1992), the court emphasized that the word 
"immediate" means what it says: prompt and urgent action is necessary. The city, whose denial of 
records was challenged, argued that Section 119.11(1) required only a hearing in a "reasonable 
time" The court, however, dismissed this argument as "patently unreasonable." Id. at 1093. Ihe 
court declared: "The fact that the statutory mandate for an early hearing may be difficult to 
accommodate does not mean, however, it must not be done." 

3 This Court's power to order immediate resumption of the manual recounting in this 
Section 102.168 contest proceeding is strongly supported by statements of the canvassing board 
itself which responded before the District Court on the issue of manual recounts and said: 

•ci^ji a~ c tnt ,,t M Q^r-tinn 1 09. 1 f>R nrnvides iust such a remedv, allowing a contest of 



W111L.11 J.G3pUllUk»u uviviw " - 

Florida Statutes Section 102.168 provides just such a remedy, allowing a contest of 
the election results after the protests have been resolved and the returns certified. See 
§102.168, Fla. Stat. 
(Canvassing Board Response, Nov. 22, 2000, at 7.) 



CONCLUSION 

For the reasons set forth, Plaintiffs urge this Court to direct the immediate counting of 
disputed ballots in Miami-Dade and Palm Beach Counties. 

Respectfully submitted this -2 J? day of November, 2000. 



Counsel for Albert Gore, Jr. and Joseph I. Lieberman. 



. Dexter Douglass 
Douglass Law Firm 
211 East Call Street 
Tallahassee, FL 32302 
Telephone: 850/224-6191 
Facsimile: 850/224-36' 
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914-273-9800 
914-273-9810 
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State Republican Headquarters 
420 West Jefferson Street 
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for the Republican Party 

Craig Meyer 

Florida Department of Agriculture and 
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R. Frank Myers 
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Bruce Rogow 
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for Palm Beach Canvassing Board 
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November 28, 2000 

Al Gore Motion to Expedite Hearing and Ballot Counting 



IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT, 
LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 

v CASE NO.: 00-2808 3 

KATHERINE HARRIS, as SECRETARY OF r j r- 

STATE, STATE OF FLORIDA, et al., 00 

Defendants. c£<?> ^ 



MOTION TO ENTER EXPEDITED SCHEDULING ORDER 

LBERT GO] 



Plaintiffs ALBERT GORE, JR., Nominee of the Democratic Party of the United States for 
Pi ;sidei t ol the > nited States, et al. ("Plaintiffs"), move Mt^Court ^dfomediately enter the 



scheduling order attached hereto. Section 1 02. Jj|S8, Florida Statutes^llows for a contest to be filed 



by any candidate. The right to contest an election is a fundamental right and an integral part of every 
citizen's right to have their vote counted. Plaintiffs allege: 

1 . The Supreme Court of Florida recognized the importance of that right in its opinion, 
Palm Beach Canvassing Board &£p£ffys. SC00-2346, SCOO-2348 & SC00-2349 (Nov. 21, 



2000) <^ ******* O 

2. All time frames in this contest are controlled by the Florida Supreme Court's 
December 12 deadline for certification before the Electoral College under the U. S. Constitution. 



3. In order to comply with the decision of the Florida Supreme Court in Palm Beach 
County Canvassing Board v. Harris, supra, this Court must enter the attached order otherwise the 
Plaintiffs' right to a contest, and the opportunity to assure "an accurate vote count ... one of the 
essential foundations of democracy." Harris, supra, at 34, will be denied. 

4. The denial of a dramatically accelerated schedule could mean a denial of Plaintiff 
GORE's due process rights, and will in effect nullify the statutory right to a contest as held by the 
Florida Supreme Court in Harris. 

5 . The central and indispensable witness to these proceedings is the ballots . They must 
be manually counted without further delay. The Court or a Special Master must immediately begin 
that process. 

6. In Miami-Dade County, approximately 10,500 unrecorded ballots need to be 
manually examined and counted. As of^^j^^eoinvassing board abandoned its duties on 
November 22, 2000, approximately 1 ,790 of those unrecounted ballots had been duly examined and 
manually counted, generating a net gain of atJiast 163 Votes for^p President Gore. 



7. The Miami-Dade Canvassing Board had a "mandatory obligation" to manually 
recount all of the ballots in the county for the presidential dcctiorv J^ni- Dade Democratic P arty 
v. Miami-Dade Canvassing Board, Op. at 2-3. Nonetheless, because of the Florida Supreme Court's 
pre-certification deadline, the District Court of Appeal denied mandamus to compel completion of 
the court, and indicated that any pre-certification extension wouldhaVto come from the Supreme 
Court. When presented to the Supreme Court of Florida on November 23, that tribunal declined to 
act, without prejudice, directing resolution of this issue to a subsequent proceeding, i.e., the latest 
action before this Court. 



8 . In Palm Beach County, a return that reflected a net gain of at least 2 1 5 votes for Al 



5:00 p.m. deadline. This rejection is contrary to the Supreme Court's decision in Harris, supra, at 
33-34, which specified narrow grounds for rejecting returns. Any delay in this case will deny justice 
to the Plaintiff and those in Palm Beach County, who cast their ballots expecting their voices to be 
heard. 

9. Plaintiffs have presented the expedited schedule to Defendants who objected to the 
schedule. Defendants' only goal in these proceedings is to have the Court delay the contest so that 
justice delayed will become justice denied - and thereby frustrating the principles of the Florida 
Constitution and Florida law, addressed by the Supreme Court in Harris. 



Gore was rejected by the Secretary of State because it was not finished until 127 minutes after the 




represent votes for Al Gore and Joe Lieberman, which represent votes for George W. 
Bush and Dick Cheney, and which are non-votes for President and Vice-President? 
Realistically, the determination of this question must be made, within the next few 
days, given the time needed to transport the ballots, with appropriate security, to a 
judicial officer and for that officer to make a proper review, counting and 
determination of this matter. 



(2) Whether it was law^ul.to reject and discard the additional votes that were 
manually counted and validated in Miami-Dade County prior to the time the County 




Canvassing Board opted to abandon its mandatory obligation to complete the 



3 



recount? This issue would need to be reached in the event the Court refuses to have 
the 10,500 unrecorded ballots counted. It should be finally resolved by December 
6, 2000 to allow for time for appellate review. 

(3) Should the 21 5 net additional votes for Gore/Lieberman resulting from the 
Palm Beach County Canvassing Board's manual recount be counted in determining 
which candidates received the most votes? This issue can be resolved summarily 
and, as above, must be addressed by December 6, 2000. 

(4) Which of the approximately 3,300 contested Palm Beach County ballots 
represent votes for Gore/Lieberman, which represent votes for Bush/Cheney, and 
which are non-votes for President and Vice-President? This issue, like the need to 
proceed with manual recounting in Miami-Dade, should be reached no later than 
Wednesday, November 29, 2000, if the remedy is to be truly meaningful in light of 



facts (e.g., whether or not there is an indentation on a ballot) within the court's personal observation. 
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1 2. Plaintiffs respectfully urge that all parties to this proceeding have an obligation to act 
such that this court can enter its judgment on the foregoing questions with sufficient time for the 
Supreme Court to review thatjudgment and render its decision before December 12, 2000. Plaintiffs 
also respectfully urge that the minimum time that responsibly needs to be reserved for Supreme 
Court review and decision is three days. This means that this Court must render its final decision 
on all pending issues no later than the close of business December 6, 2000 - eight days from this 
morning. Other determinations, such as the counting of some 10,500 unrecorded ballots in Miami- 
Dade County and the 3,300 votes in Palm Beach County, should be reached immediately. 

1 3 . Section 1 02. 1 68(7) creates an unequivocal and affirmative duty for the court to hold 
an "immediate" hearing when there is an election contest. The Section provides: "Any candidate, 
qualified elector, or taxpayer presenting such a contest to a circuit judge is entitled to an immediate 
hearing." The only discretion afforded to the court is in determining the amount of time for taking 
testimony. But even then, the court must ensure that the hearing is conducted with sufficient speed 
1 res Ive all f the necessary issues in a timely fashion. As the cSgg, speaking of Section 1 68(7), 



isary issues in a timely fashion. As the court, spe 
Florida Statutes observed in Adams v. Canvassing Board of Broward County, 42 1 So. 2d 34, 35 (Fla. 
DCA 4 th 1982): "Part of the purpose of the protest and contest provisions of the election code is to 



>f such 

court thus has the obligation 



effect a speedy resolution of s^d&o^flicts, with minimal disruption of the electoral process." This 
to expedi 
any disru 
tate in Sei 



is completed without 

14. Thus, the diet 
literally. The hearing must be schedu! 




5 



Florid laws using the word "immediate," courts have consistently held that this creates a duty for 
prompt and urgent action. 

1 5 . Here, of course, time is truly crucial in obtaining relief under Section 1 02. 1 68, Florida 
Statutes. The Supreme Court of Florida has held that all proceedings in this matter must be 
concluded no later than Tuesday, December 12. Therefore, proceedings must be moved forward 
immediately to ensure that they are completed on time. Any delay risks undermining the central 
purpose of Section 102.168: ensuring prompt and effective adjudication of conflicts as to balloting 
and counting procedures. McPherson v. Flynn, 397 So. 2d 665, 668 (Fla. 1981). 

16. In construing Section 102.168, "the judge should bear in mind that the primary 
consideration in such a contest is whether the will of the people has been effectuated." Flack v. 
Carter, 392 So. 2d 37, 40 (Fla. IstDCA 1981). Effectuating the will of the people requires that the 
hearings on the contests in this presidential election begin immediately, exactly as prescribed in the 
statute. Any delay risks undermining the law providing for adjudication of conflicts and, most 



to effectuate the will of the people, 
ised schedule is compressed, it is f^il 



17. Although the proposed schedule is compressed, it is feasible. Circuit courts in other 



important, the ability of the courts to effectuate the will of the peogf . 

ft 

related cases have acted as fast or faster, and the Supreme Court has ensured that the time elapsed 
between filing a petition in circuit court and a Supreme Court decision has been seven days or less. 
We are, of course, aware of the burdens that litigation of this importance and pace have imposed on 
other circuit courts and the Supreme Court, and now imposes on thflCurtV However, expedition 
is required in order to prevent the most basic right in our demqcjacy^om being abridged by delay 
alone. Failure to adopt the accompanying schedule, or a mire expedited schedule, is tantamount to 
denial of Plaintiffs' contest. 

6 



1 8 . Accordingly, Plaintiffs request the scheduling order be entered immediately, that a 
hearing on this request be held as soon as its Court's schedule permits, and that all contested ballots 
be manually counted starting at 9:00 a.m., November 29, 2000. 



Respectfully submitted this ^ ' day of November, 2000. 

Counsel for Albert Gore, Jr. and Joseph I. Lieberman. 




Mitchell W. Berger 
Florida Bar Number 3 1 1340 
Berger Davis & Singerman 
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850/561-3010 
-3013 
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for Secretary Katherine Harris and 
the Elections Canvassing Committee 




Tallahassee, FL 32399 
for Secretary Katherine 
the Elections Canvassing C 





:ant Couni 
111N.W. 
Miami, FL 33 13 1 

Dade County Canvassing Board 
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Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street 
Tallahassee, FL 32301 
for the Republican Party 

Craig Meyer 

Florida Department of Agriculture and 

Consumer Services 
The Capitol, Plaza Level 10 
Tallahassee, FL 32399-0800 

Andrew McMahon 
Palm Beach County Attorney Office 
301 N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 
for Palm Beach Canvassing Board 



Michael S. Mullin 

191 Nassau Place 

Yulee, Florida 32097 

for Nassau County Canvassing Board 

Terrell C. Madigan 

Harold R. Mardenborough, Jr. 

McFarlain Wiley Cassedy & Jones 

215 South Monroe Street, Suite 600 

Tallahassee, Florida 32301 

for Intervenor Named West Florida Voters 

R. Frank Myers 

Messer Caparello & Self 

215 South Monroe Street, Suite 701 

Tallahassee, Florida 32301 



Bruce Rogow /-^ 
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500 East Broward Boulevard, Suite 1930 Attorne: 
Ft. Lauderdale, Florida 33394 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 



CIVIL DIVISION 

ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, et al., 

Plaintiffs, 

v CASE NO. 00-2808 

KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, et al., 



Defendants. 




This cause came before this court on the parties' request for a 
scheduling order to fa^ate>th^mMly and.efficien^solution of this cause. 
After due consideration, it is 

ORDERED AND ADJUDGED that the parties shall immediately and 
fully comply with the a^^e^chedule of^j^^dings in this matter. 

Done and Oj^d in^^^s^J^oftr'&ounty, Florida, this day 

of November 2000. 



N. Sanders Sauls 
Circuit Judge 



Copies furnished to all counsel of record 
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November 28, 2000 

George W. Bush Motion Transfer All Ballots from Miami-Dade & 
Palm Beach 



Gray, Haebis & Robinson 



PROFESSIONAL A: 

ATTORNEYS AT LAW 

301 SOUTH BRONOUGH STREET 
POST OFFICE BOX I 1 189 

Tallahassee, Florida 32302-; 



^ - MAIL ADDRESS 



November 29, 2000 




The Honorable N. Sanders Sauls 
Leon County Circuit Court Judge 
301 South Monroe Street 
Tallahassee, Florida 32301 

In Re: Gore et al v. Katherine Harris, et al. 

Leon County Circuit Court Case No.: 00-2808 

Dear Judge Sauls: 

During yesterday's hearing, the Court yesterday expressed a preference for expedited 
discovery. To that end, Defendants, Governor George W. Bush and Dick Cheney, nominees of 
the Republican Party of the United States for President and Vice President of the United States, 
pursuant to Rule 1.350 of the Florida Rules of Civil Procedure, have requested that David Leahy, 
in his capacity as Supervisor of Elections for Miami-Dade County, and Theresa LePore, in her 
capacity as Supervisor of Elections for Palm Beach County, produce all ballots cast in the 
General Election of November 7, 2000, in Miami-Dade and Palm Beach Counties. 

Defendants believe that fairness requires, at a minimum, that if the ballots in Miami-Dade 
or Palm Beach Counties requested by Plaintiffs are produced, Defendants should be permitted to 
discover all of the ballots from those two counties. Many ballots that were subject to dispute 
during the manual recounts were not segregated into the limited category of ballots of which 
Plaintiffs now seek production. Thus, discovery should not be limited only to the ballots 
requested by Plaintiffs. Ite^J^ 

We are aware that the Court has directed the Canvassing Boards in Miami-Dade and 
Palm Beach Counties to produce certain ballots requested by Plaintiffs from each of these 
counties to this Court by Friday, December 1. In the interests of fairness and efficiency, 
Defendants request that the Court order the Canvassing Boards to respond to Defendants' 
requests for production of ballots at the same time that they respond to the requests filed by 




Further, to ensure that all ballots are treated uniformly, Defendants request that the 
ballots produced by Miami-Dade and Palm Beach Counties be transported to the Court together 
with, at the same time, and in the same manner as the ballots produced in response to Plaintiffs' 
request. 

We recognize that, in light of pending requests by the public to review the ballots, the 
Palm Beach County and Miami-Dade County Canvassing Boards have asked the Court to issue 
an order directing the Boards to produce and deliver the ballots to the Court. Therefore, in order 
to ensure that all the ballots potentially necessary to this proceeding are promptly and efficiently 
delivered to the Court, we respectfully ask that you issue the attached order and forward it to the 
Canvassing Boards together with those orders you requested yesterday regarding the ballots 
requested by the Plaintiffs. 



Respectfully, 



cc: all counsel 




IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 

ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for the Vice President of the United States, 



Plaintiffs, 



KATHERTNE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, ET AL, 



CASE NO: 00-2808 



^0 ^T/C/. 

i, Plaintiffs in this matter previously requested production c 
County and Miami-Dade County in the General Election o 



WHEREAS, Plaintiffs in this matter previously requested production of certain ballots 
cast in Palm Beach County and Miami-Dade County in the General Election of November 7, 
2000; and 

WHEREAS, this Court has ordered the Canvassing Boards of Palm Beach County and 
Miami-Dade County to produce such ballots by Noon on Friday, December 1, 2000; and 

WHEREAS, Defendants George W. Bush and Dick Cheney have requested production of 
all ballots in those two Counties; and 

WHEREAS, the Court is aware of outstanding requests for public inspection of such 

o ;„ d„i™ r> u /-> i-. j w- - j r> <T 




ballots in Palm Beach Coun$ 

THEREFORE^ „„ . _ _ wmj _ 1T _ 5 _ u a , iU 

the Miami-Dade County Canvassing Board to produce all ballots cast in Palm Beach County and 
Miami-Dade County in the General Election of November 7, 2000, to the Court at the same time, 
and together with, the ballots produced pursuant to Plaintiffs' request for production of ballots. 




Judge N. Sanders Sauls 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 



ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for the Vice President of the United States, 



Plaintiffs, 



CASE NO: 00-2808 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, ET AL, 



Defendants. 



REQUEST 



CAPACITY AS 



PRODUCTION OF BALLOTS TO T 
'ERVISOR OF ELECTIONS FOR T 



O DAVID LEAHY IN HIS 
R MIAMI-DADE COUNTY 




Defendants Governor George W. 
United States for President of the Urn' ' 
Cheney, nominee of the Republic! 
Election, pursuant to Rule 1.350 of 
following Request for Production: 

That David Leahy, in his officii 
Dade County, Florida, 
Florida, the following: 



lush, nominee of the Republican Party of the 
Itates in the 2000 General Election, and Dick 
»f the United States in the 2000 General 
•ida Rules of Civil Procedure, hereby make the 



capacity as Supervisor of Elections for Miami- 
Tor inspection to the Circuit Court of Leon County, 



1. All ballots cast 
2000. 



produce ft 

: in Miami-Dade County for the general election held on 



November 7, 



You are requested to submit the requested ballots to the Court together with the 
ballots already requested by Plaintiffs Al Gore, Jr. and Joseph I. Lieberman on November 
27, 2000 and ordered produced by the Court. 



Respectfully submitted November 29, 2000. 
By: & ^7 M /tf^ 




Fred H. Bartlit, Jr. 
Philip Beck 

BARTLIT BECK HERMAN 
PALENCHAR & SCOTT 
1899 Wynkoop Street, 8 th Floor 
Denver, CO 80202 
Telephone: (303) 592-3100 
Facsimile: (303) 592-3140 

Jason L. Unger 
Florida Bar No. 991562 
George N. Meros, Jr. 
Florida Bar No. 263321 
GRAY, HARRIS & ROBINSON 
301 South Bronough Street, Ste. 600 
Tallahassee, FL 32301 N^V. 
Telephone: (850) 577-9090 
Facsimile: (850) 577-3311 



Barry Richard 
Fla. Bar No. 010553 
GREENBERG TRAURIG, P.A. 
101 East College Avenue 
Tallahassee, FL 32301 
Telephone: (850) 222-6891 
Facsimile: (850) 681-0207 



Daryl B. Bristow 
Irvin G. Terrell 
BAKER BOTTS, L.L.P. 
One Shell Plaza 
910 Louisiana 

Houston, Texas 77002-4995 
Telephone: (713)229-1234 
^Jjrnle: (713)229-1522 




CERTIFICATE OF SERVTCE 



I hereby certify that on the 29 th day of November 2000, a true and correct copy of 
the foregoing Request for Production of Ballots to David Leahy, in his capacity as 
Supervisor of Election in Miami-Dade County, was served by hand deli v ay to: 



Mitchell W. Berger 

Florida Bar Number 31 1340 

Berger Davis & Singerman 

215 South Monroe Street, Suite 705 

Tallahassee, Florida 32301 

For Albert Gore, Jr. and 

Joseph I. Lieberman 

Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe Street, Suite 601 
Tallahassee, Florida 32301-1804 
Fr Secretary of State Katherine Harris 
And the Elections Canvassing Commit 



Committee 

Andrew McMahon 
Palm Beach County Attorney Office 
301 N. Olive Avenue, Suite 601 Jf^r^. 
Palm Beach, Florida 33401-470J£<G ^ 
For Palm Beach Canvassin^^rd^ri 

Michael S. Mullin * 
191 Nassau Place J? 
Yulee Florida 32097 
PT^r Moccr,,, n ^, r^^j: j Board 



For Nassau County Canvassing Board 

trl 



Deborah Kearney, General Counsel 
Florida Department of State 
400 South Monroe Street, PL 02 



Tallahassee, Florida 
For Secretary Katherin 
The Elections Canvj 



>e street, PL 02 
ida 32399 , Qf 

tivassing Committee . , „ « jfr 



Tucker Ronzetti 
Assistant County Attorney 
1 11 N.W. 1 st Street 
Miami, Florida 33130 
For Miami-Dade County Canvassing Board 



Harold McLean, Senior Attorney 
Agriculture & Consumer Services 
515 Mayo Building 
407 South Calhoun Street 
Tallahassee, Florida 32399 

Bruce Rogow 

Bruce S. Rogow, P. A. 

500 East Broward Boulevard, West 

Suite 1930 

Ft. Lauderdale, Florida 33394 
For Palm Beach Canvassing Board 




IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 



ALBERT GORE, Jr, Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for the Vice President of the United States, 

Plaintiffs, 



CASE NO: 00-2808 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, ET AL, 

Defendants. 



REQUEST FOR PRODUCTI 



CAPACITY AS 



!A LEPORE IN HER 
:ach COUNTY 



Defendants Governor George W. 
United States for President of the Unil 
Cheney, nominee of the Republic; 
Election, pursuant to Rule 1.350 of 
following Request for Production: 

*o 4 

That Theresa LePore, in her official capacity as Supervisor of Elections for Palm 
Beach County, Florida, produce for inspection to the Circuit Court of Leon County 
Florida, the following: ft r 

1. All ballots cast 
2000. 



lush, nominee of the Republican Party of the 
Itates in the 2000 General Election, and Dick 
if the United States in the 2000 General 
jridajjtulesa^ Civil Pgcedurc, hereby make the 



t in Palm Befe(!tjg^^^J^ftjfc 



You are requested to u „„ lim lIJV , tVHtw 
ballots already requested by Plaintiffs A] Go: 
November 27 2000 and ordered produced by th 




in November 7, 



the Court together with the 
Lieberman, on 



Respectfully submitted November 29, 2000. 



Fred H. Bartlit, Jr. 
Philip Beck 

BARTLIT BECK HERMAN 
PALENCHAR & SCOTT 
1899 Wynkoop Street, 8 th Floor 
Denver, CO 80202 
Telephone: (303)592-3100 
Facsimile: (303) 592-3140 

Jason L. Unger 
Florida Bar No. 991562 
George N. Meros, Jr. 
Florida Bar No. 263321 
GRAY, HARRIS & ROBINSON 
301 South Bronough Street, Ste. 600 
Tallahassee, FL 32301 
Telephone: (850) 577-9090 
Facsimile: (850)577-3311 Js^"** „ 




Barry Richard 
Fla. Bar No. 010553 
GREENBERG TRAURIG, P.A. 
101 East College Avenue 
Tallahassee, FL 32301 
Telephone: (850) 222-6891 
Facsimile: (850) 681-0207 



Daryl B. Bristow 
Irvin G. Terrell 
BAKER BOTTS, L.L.P. 
Ihell Plaza 
0 Louisiana 
Houston, Texas 77002-4995 
Telephone: (713)229-1234 
ile:7713) 229-1522 




CERTIFICATE OF SERVICE 



I hereby certify that on the 29 th day of November 2000, a true and correct copy of 
the foregoing Request for Production of Ballots to Theresa LePore in her official capacity 
as Supervisor of Elections for Palm Beach County, Florida, was served by hand deliveiy ^ 

Mitchell W. Berger 
Florida Bar Number 3 1 1 340 
Berger Davis & Singerman 
215 South Monroe Street, Suite 705 
Tallahassee, Florida 32301 
For Albert Gore, Jr. and 
Joseph I. Lieberman 

Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe Street, Suite 601 
Tallahassee, Florida 32301-1804 
Fr Secretary of State Katherine Harris 
And the Elections Canvassing 



Of F/r 



Andrew McMahon v i 
Pain > Beach County Attorney Office. , ; 
301 N. Ohve Avenue, Suite 60 
Palm Beach, Florida 33401- 
For Palm Beach Canvassing 

Michael S. Mullin J?" 
191 Nassau Place F 
Yulee Florida 32097 
For Nassau County Canvassing Board 

Deborah Kearney, General Counsel 
Florida Department of Stkte % 
400 South Monroe Street, PL 02 

lg Committee ' * 



Tucker Ronzetti 
Assistant County Attorney 
111 N.W. 1 st Street 
Miami, Florida 33130 
For Miami-Dade County Canvassing Board 



Harold McLean, Senior Attorney 
Agriculture & Consumer Services 
515 Mayo Building 
407 South Calhoun Street 
Tallahassee, Florida 32399 

Bruce Rogow 

Bruce S. Rogow, P.A. 

500 East Broward Boulevard, West 

Suite 1930 

Ft. Lauderdale, Florida 33394 
For Palm Beach Canvassing Board 
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IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, FLORIDA. 



ALBERT GORE, JR., et al. CASE NO. 00-2808 

Plaintiffs, 

vs. 

KATHERINE HARRIS, as Secretary 
of State, STATE OF FLORIDA, et al., 
-and- 

THE MIAMI-DADE COUNTY CANVASSING 
BOARD, et al. 
-and- 

THE NASSAU COUNTY CANVASSING 
BOARD, et al., 
-and- 

THE PALM BEACH COUNTY CANVASSING 
BOARD, et al., 
-and- 

GEORGE W. 
Defem 



^ BUSH, eta, 




IN RE: 



xj?\ eP° £°Lt 

BEFORE: J? 



9. 



DATE: 



TIME: 



LOCATI 




Hearing 

HONORABLE SAND1§|3 §kUl3 



m 



m 



Tuesday, November 3|^0p) o 



5:30 p.m. 
7:20 p.m. 



Commenced: 

ION: Courtroom 3D 

Leon County Courthouse 
Tallahassee, Florida 



REPORTED BY: 



Leon C 
LIZ CLE 



CLEARY, CCR 
Notary Public in and for 
State of Florida at Large 
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APPEARANCES: 



Representing the Plaintiffs: 

DAVID BOIES, ESQUIRE 
W. DEXTER DOUGLASS, ESQUIRE 
MITCHELL BERGER, ESQUIRE 
GARY RUTLEDGE, ESQUIRE 
FRANK MYER, ESQUIRE 

Representing the Defendants: 

JOSEPH KLOK, ESQUIRE 
BARRY RICHARD, ESQUIRE 
EDWIN BOOTH, ESQUIRE 
FRED BARTLETT, ESQUIRE 
DEBORAH KEARNEY, ESQUIRE 
TERRY MADIGAN, ESQUIRE 
DARYL BRISTOW, ESQUIRE 
PHILIP BECK, ESQUIRE 

Representing Nassau County Canvassing Board: 



v 

Rep 



MIKE MULLIN, ESQUIRE (Via Speakerphone) 
epresenting West Palm Beach County Canvassing Board: 
ANDREWMcMAHON, E^UIRE (Via Speakerphone) 
Representing Miami-Dade County Canvassing Board: 




UIRE (Via Speakerphone) 



ITEM^y-N PAGE 
PROCEEDINGS ^ j I ^ ftV 3 
CERTIFICATE OF REPORTER 75 
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PROCEEDINGS 

THE COURT: Good evening, I apologize for the delay. 
We had another hearing that could not be shortened. We'll 
call up at this time, this is the case of Albert Gore, Jr., 
et al. v. Katerhine Harris, the Secretary, State of Florida, 
et al., Case Number 2000-2808. We have all the usual 
suspects. Have you already entered your appearance with the 
reporter? 

MR. GREENBURG: Your Honor, I would just like to add, 
this is Murray Greenburg from Miami, teiephonically, 
representing the Miami-Dade Canvassing Board. 

THE COURT: All right, they had your note. And there 
was someone else appearing teiephonically at the prior 
hearTTtg. ^**^n Co^f^ 

MR. McMAHON: Your Honor, West Palm Beach, 
Andrew McMahon for the West Palm Beach County Canvassing 
Board. 

COURT: Is therejTn^felse? 
^JR^^LIN: Your Ho^c&m Nassau County, 
Mike Mullin, representing the Nassau County Canvassing 
Board 



THE COURT: At thiAi^/s^i 



rmy recollection that we 
had the scheduling hearing on Monday, and we fashioned a 
preliminary expedited schedule. Because of that, we had a 
contingency. And, apparently, I note that it's my 
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recollection, the order was the ruling which was effective 
from the bench, that we had the period of time for the 
response, and that was to be triggered by the initial 
delivery by the Plaintiffs of the list of witnesses and 
exhibits expected to be introduced into evidence. 

I received a filing that had been done, so that 
automatically triggered the increase by one day, or the 
shortening of one day of the other times, which would have 
been the times moving a time for answer or response from 
Friday, December 1st, to Thursday the 30th, and at the same 
time the delivery of the Defendants' additional witnesses 
and exhibits. 

And, so, apparently, that's where we are. Maybe we're 
in need of fine tuning the schedule. And we had other 
matters that were dependent upon, principally, among other 
things, and you can confer exactly on the specifics of which 
ballots, what ballots, if any. It was recognized that the 
Circuit Court of Palm Beach County - or the Circuit Court 



in and for Palm Beach County had entered an order with 
respect to their particular ballots, and some appropriate 
order was going to have to be obtained from that Court. 

This Court doesn't have any jurisdiction to supersede 
the order of the Palm Beach Court. I don't know if anything 
has been done in that regard in the interim. It's my 
recollection that Dade was not subject to any outstanding 
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court order, but sought instructions with respect to its 
request for production which had been received. 

And, finally, the parties were requested to confer, 
and any additional and further relief was dependent upon the 
parties having that opportunity, since it was represented 
that there had been no such opportunity subsequent to the 
hearing on Monday, and perhaps any potential agreements. 

Since that time, I've heard of no agreements. I have 
a much moving file of further filings, and ! wonder if I 
might inquire initially, have you attempted to confer and 
have there been any matters at all? Has anybody even been 
able to agree on the time of day? 

gree that it's 20 minutes 



of it? 



'■ : THE COURT: I suppose, initially, do you want to 
discuss the status of the trial schedule? 
^JR^^JJGLASS: Yo^l4<g$or 




nor, with the Court's 
permission, we have filed with the Court and furnished to 
the other parties in the case a proposed expedited schedule, 
and also a motion, an emergency motion to commence the 
counting of the votes in Miami-Dade and Palm Beach Counties 
pursuant to the Bextrum case and others. 

First of all, I would like to deal with the expedited 



ASSOCIATED COURT REPORTERS - (850) 222-5508 



6 



trial calendar that we've suggested and point out the dates. 
Does Your Honor have a copy of the schedule that we proposed 
that was attached to our motion? 
THE COURT: Yes, sir. 

MR. DOUGLASS: If we could refer to that, we started 
on Sunday, that day is gone, the 26th. Yesterday is gone. 

THE COURT: The 26th wasn't on my meter. 

MR. DOUGLASS: I'm not blaming this on anybody, I'm 
just saying how close we are to not being able to have this 
case decided. Sunday is gone. Monday is gone. Today is 
gone. We did get the matter moving by filing the matters 
that we were supposed to! / f\ 

On Wednesday we proposed that the ballots be received 
in acrordaj4^0^ffi©|^e^!^v moff^cfnd that the Court 
review of contested ballots begin. Discovery can be, if 
necessary, going along with this. 

On Thursday, the responsive pleadings are due, then 
the Court can continue the contested ballot review and 
discovery. Then Friday we can continue the contested ballot 
review with discovery, the same on Saturday, and then on 
Sunday. Then we have an evidentiary hearing next Monday, 
and the Court can continue, or however it is being done, the 
contested ballots, and continue the evidentiary hearing 
until Tuesday. 

And then on Wednesday we propose that the Court make 
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findings of fact and conclusions of law, and then there 
would be a possible notice of appeal for either party or all 
parties at that point. That's the 6th of December. I like 
that day, because it's my 71st birthday and I'm still alive, 
sort of. 

But the 7th, which is Pearl Harbor Day, if we do have 
a notice of appeal, there would be simultaneous exchange of 
appellant's and appellee's briefs. We will be in the 
Florida Supreme Court on Friday the 8th for a hearing, and 
we hope for a Florida Supreme Court order on the 9th. 

That gives the Court very few days, the Supreme Court, 
to deal with this matter before the 12th. If this matter is 
12th, then we are running into a 




uld run into by 

uprame " 

which caused all of this to be kicked off eventually. 

So we feel in order to do anything that is meaningful 
and to have the Supreme Court have at least some time, and 



they are familiar with all the facts in this case, except 
what we develop in this record, and they know the issues and 



they know the pressures that are involved in getting this 
matter decided by the judiciary of the State of Florida so 
that it will be decided in a manner in which the electors 
can then be selected. 

There are obvious reasons for why we are concerned 
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with this. I think we're seeing here by some of the 
proposals being made, which we've gone to the 13th in this 
Court, or to the 10th or 11 th, somewhere in there. That 
means if it stays in this Court that long, the Supreme Court 
is just not going to have an opportunity to rule on whatever 
is before it as a result of this contest, which we're 
entitled to have under the statutes and the law. 

I think, Your Honor, it's easier to cause delay than 
it is to move a case. We all know that from many years of 
experience. If you want to delay something, it's easier to 
do it, it's easier to put it off, and particularly in court 
proceedings. Because if you have skillful advocates, if 
it's to the advantage of a client, and he insists, obviously 
you can legally, and perhaps ethically delay, and delay as 
long as you can to keep a decision from being made when your 
clients want it put off. 

: It's much easier to do that than it is to make 
somejj&if^happenfso a resolujfogc^" be done. In this case, 



it's far easier for the attorneys who are not responsible 
for moving the case, in this case, the attorneys for 
Governor Bush, and for the allied people, Secretary Harris' 
side, to put obstacles in the path of a final and fair 
resolution of this matter until December 12th is here and 
upon us, and then we're there, than it is for our client to 
obtain and move the case for a final, full, and accurate 
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count that the people and he deserves, as well as the voters 
of Florida. 

Whoever wins is not material to my argument. 
Obviously we think and hope that the Vice President, when 
they count these votes, will be the winner in Florida. But 
we don't know that until they are counted, and neither does 
anybody else. I see where people just seem to assume, if 
you count these votes, our client wins. If you don't count 
them, let's hold them off, our client loses. The country 
loses if we hold this off. 

The only fair thing to do, Your Honor, and we urge the 
Court to do it, is to move this on this schedule or one that 
gives the time to take this case to the Supreme Court, file 
thehlefs^^^pe&t^^^^ make the final 
decision on this befqre the 12th, and then that is the only 
way we can do this and obtain the final result that will 
reflect the will of the entire voters of the 
State of Florida 



before 
his an< 

ii of the enure voiers ot me 
da. 



We're asking the Court to make something happen and 
for us not to become sort of an unwitting or unwilling party 
to any kind of delay or tactics of delay, and we know the 
Court likes to get cases moved and get them decided and 
moved on to wherever they have to go. I don't think 
anybody, including Your Honor, thinks that this is the final 
stop if we can get a final decision. It's going to the 



ASSOCIATED COURT REPORTERS - (850) 222-5508 



10 



Supreme Court, and there we will be. 

That's the basis for our motion, to move this 
expedited schedule in order. We're not asking for anything 
that can't be done, because we've been involved in a 
situation in the Supreme Court where it was done. We did 
something this quickly on a much less - we weren't as 
familiar with it, for one thing, when we went up there as 
all of us are now, including the Court. 

It's kind of like a football game. It's easier to 
drag around and get back to the line of scrimmage if you are 
on the defense trying to kili the dock than it is to get 
everybody lined up. They do that, and that happens all the 
time. So it's easier to kili the clock than it is to move 
thetSSm. ^^^^rto&DjKj^^^ll, arrc^Ke referee should 
keep the game going and make them get off the ground or 
throw a penalty flag. 

In this case, this is not a schedule that can't be 
met. I have heard where they have added a bunch of lawyers 
to their trial team. I might suggest it's been mine 
experience, when you start adding lawyers, you have a hard 
time getting your job done, because you have more people 
stirring the pot. That is there problem, not ours. 

In any event, we cannot do anything but urge this 
Court, in the best interest of the nation, to move this case 
to a final resolution. But to do that, Your Honor, we have 
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to bring into play the statutes which give a right to the 
manual recount or the recount of contested votes. This is 
an election contest. 

As Your Honor knows, it's an entirely different matter 
than anything that has been before the courts before. It 
does require that the candidate who is contesting has a 
right to have those votes counted in this situation, because 
they will affect the outcome of the election, in all 
probability. They might not, but they most probably will 
one way or the other. 

For example, I think we know from this record that 
there were 215 Palm Beach County votes that were counted and 
rejected by the Defendant Harris. They were 127 minutes 
A ~s. They 



late, two hours and seven minutes. They were cut off. 
That's probably, we think, contrary to the spirit and to the 
case law of Florida, to apply a technical time like that to 
cut off validly counted votes. That was 200 net votes 
gained. That is not 200 more, that's 215 votes. But that 
many vgjje^aj^ standing iher^i^ed from the final tally 
at thj^DOintfrjj Ctt ftfi 

There are 162 Dade County votes that were counted but 
not certified under the direction of the Defendants, and 
those were net Gore votes. There is 51 in Nassau County, I 
think that figure may be right, I've always been a little 
confused whether it's 50, 51 , or 52, but they were votes 
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that were not hand recounts. As I understand it, those 
votes, the board met and they changed their previous 
certification by substracting the amount of votes, 51 votes 
that were added to the net amount of Vice President Gore on 
the machine recount, the statutory required recount. 

We think that is a case that almost doesn't require 
much at all, if that is, in fact, shown in the record that 
that did occur. There are other things that occurred in 
Nassau County that we think makes that invalid, as well, 
such as a meeting in which they elected a new member who had 
been a candidate and lost, or was in the election, and under 
the statute, thejjc^inot/be sfr^mbe^of the Canvassing 



hat night they met and elected this person 



to the 



Canvassing Board that had run and lost, or been a candidate 
in that election. That is contrary to law. That is, 
approximately, 438 or something net votes that would be 
added to the count, net count, in favor of our client. 

So it's kind of odd that we couldn't get anybody to 
agree to any kind of extension any time anywhere, and they 
come along and for just 127 minutes they threw out 215 net 
votes in favor of Mr. Gore. That should be corrected by the 
Court, as weir - ' \ V » 

Now, the importance of counting these votes that are 
left out there, not these, but others, is that people who 
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have voted in Florida, particularly, are entitled by the 
Constitution not only to vote, but to have their vote 
counted and become a part of whatever happens. 

The laws, since the 1800s, have always been in favor, 
the interpretations, of interpreting the intent of a voter 
where there is some doubt. Even on a paper ballot, going 
way back to then, you interpreted it, and if you could find 
the intent of a voter from looking at it, that vote was 
counted and not thrown away, and essentially that's what we 
have here. 

I want to suggest that in our motion for an emergency 
motion to commence counting, we suggested to the Court 



several ways that that can be done, or at least two or 
three. In Bextrum, the Judge in that case, on his own 
motion, as I understand it, I was told that by the 
participants in the case, the Judge in that case appointed 
the Clerk of the Court to hand count the votes, or count the 
votes in that case. And that case involved an alleged 
fraudulent absentee vote. But he had the votes impounded 
there and had his Clerk of the Circuit Court count them. 

That is an alternative here. Or the Court could 
appoint the Clerks in the counties where these are and have 
them counted there without even bringing them up here. They 
could have this counted in Palm Beach and Dade by the Clerks 
of those Courts, or by Judges that this Court might appoint 
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that could do the same thing. 

But we're entitled to a judicial recount, not a 
recount by people that don't have some judicial connection. 
These people, even if they be the clerk or otherwise, are 
under your supervision, and if there is a dispute on some of 
the votes, then the Judge, in this case Your Honor, would be 
available to decide those issues by his own ruling. Then we 
would have a record that would be involved for everybody for 
all time. 

I heard it said that whether we do this judicially and 
determine it now before the time for the game is really 
fritted away or gone, that somebody, and they are already 

votes, and it's 
differently than 
what is certified to the election of the President. We 
don't want that to happen, y 

We have tried, at least on our side, and I think, for 
the most part, the attorneys representing the other parties 

have certainly tried to keep this matter on the legal issues 

Wat* fh^nw / 
involved, and that's the way it should be. And we have 

urged all of those that are on our side of the case to try 

to avoid inflammatory remarks, criticising courts, 

criticizing other people, and to keep our eye on the ball to 

get the ball to the end of the game. We will still continue 

to do that. 
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I would like to request that my co-counsel address the 
emergency motion in a little more detail than me because 
he's much more prepared on that, plus he may have a few 
remarks about the other motion, with the Court's permission. 

THE COURT: However you wish to proceed. We're 
dealing with trying to finalize some expedited trial 
calendar, and if there is anything related to that, rather 
than getting off into the other motion that I had, when that 
time comes, I will ask what the difference is between this 
motion and the motion I had that was up here the other day. 
I already ruled we were going to have to hold on that motion 
until we got the issues joined here. 

And I think, automatically, with that built in 
ex^e^lier^^^i^jifir ©fcsgf fifafej^ sna witness lists came 
in, tha^tomatically^shorterrld th^thertime, and it 
shortened it from four to three days. It gets us closer to 
having the issues joined. 

I'm jus^ookin^at^ou^^dule, and anything 
else I suppose your co-counsel wants to comment on on this, 
1 would think maybe we ought to do that first. Stay focused 



iga^fee^ti^^WSo tr> 
on this, and then let me hear from the other side, or, if 
you wish to have them go ahead and proceed, then I will hear 
him 

MR. DOUGLASS: I would prefer him to go ahead on that 

basis. 
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THE COURT: You may proceed. ~ ~ 

MR. BOIES: They can proceed. I agree with the Court 
that the right thing to do is to deal with the expedited 
motion, first, and then we can come back to the motion on 
counting. 

THE COURT: Very well. 

MR. BERGER: Would this be helpful? Whatever you want 
to do. This is the calendar. Where would you like it? 

THE COURT: Maybe that might be helpful for someone 
else, but I believe that is just a reproduction of what I 
have here. 

MR. BERGER: That would be fine, Your Honor. 

THE COURT:. | didn't want to show you all my markings 
on this. I have that. If it's convenient for anybody else, 
by all means, go ahead. 

MR. KLOK: Your Honor, Joe Klok, Steel, Hector, and 

Davis, for Miss Harris and the Canvassing Board. 

Your Honor, I would like to point out a couple of things, if 

looulcftt-f 'x^*t* 
■QJ Of , OC* jJ* 

I think one of the key things that Mr. Douglass said 
was, what they are vitally concerned about is the will of 
the entire people of the State of Florida. I think, 
Your Honor, if you look through the papers, what you will 
see is what they are vitally concerned about is counting all 
of some of the ballots. They are not the least bit 
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interested in counting all the ballots in the State of 
Florida, and all the papers that are going to be presented 
to you you're going to see that they want select ballots 
here and select ballots there counted. 

With respect to the Secretary and the Canvassing 
Board, I think some things should be straightened out before 
we go forward. With respect to Palm Beach County, the 
Supreme Court of Florida, in their decision, gave the 
Secretary from the Canvassing Board two options. It said, 
if the office is open on Sunday for business, then at 
5:00 p.m. on Sunday the returns were to be in the office and 
the board was to proceed. If the office was not open on 
Sunday, then they were to proceed at nine o'clock on Monday. 

If Your Honor has read the order of the Supreme Court, 
there is no discretion at this point in time that it is 
reposed in either the Secretary or the Canvassing Board, as 
they have read the order, and, therefore, they did what the 
Supreme Court of Florida told them to do. 



At a quarter of five on the appointed evening of 
Sunday, Palm Beach County sent something that would only be 
looked upon as being some sort of numerical potpourri. 
There were columns of numbers. One column of numbers for 
the Gore and Bush race had the automatic recount numbers 
that had been done immediately following the election. 

The second set of numbers that were provided had the 
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manual recount numbers. But when they got to the precincts 
where they hadn't done manual recount numbers, the number 
was empty. So the Canvassing Board had two possibilities, 
they either take the automatic recount numbers that they 
had, or they could take the second column, which would have 
shown Vice President Gore 15,000 votes behind. 

There was no way, looking at that document, to try to 
figure out any way of including any of the manual recounts 
that had been done. While we believe the statute is pretty 
clear you must recount all of the ballots, that's what the 
language of the statute says, if the certificate coming up 
had included a partial recount, we would have had no choice 

To suggest that the Secretary of the Canvassing Board 
acted in any improper fashion, as Mr. Douglass has 
suggested, that they are aligned with Mr. Bush's side, is 
unfair, any more than it would be unfair to suggest that the 
Attorney General of the state is aligned with Mr. Gore's 
side belpii^jje's a Democfa^"*^ 

^/^h^Tfte^fe^oInt, Your Honor, is with respect to the 
162 Dade County votes. The information that we have 
provided to us shows that the votes in question came from 
1 35 precincts. Those precincts, Your Honor, was a 
74 percent vote for Gore. They stopped at that point in 
time. The overall numbers from Dade County showed that 54 



ASSOCIATED COURT REPORTERS - (850) 222-5508 



19 

percent of the votes were for Gore. So what statistical 
value is supposed to be gleaned from these 162 votes is not 
clear. 

But the point is, Your Honor, the Canvassing Board and 
the Secretary had no choice but to follow strictly the rule 
that was laid down by the Supreme Court of Florida, that was 
made quite clear. 

With respect to why we're here today, we had a hearing 
yesterday, and the hearing yesterday had to deal with all of 
these things, and Your Honor ruled properly, we believe, 
that before such time as you can get into discovery and 
counting ballots, you had to know whether or not there were 
legal issues and, whether or not you had a prima facia case. 
Your Honor ordered us to answer, I thought on Friday. I 
accept the clarification Your Honor meant today, but because 
they did, of course, come up with the witness list early, 
that Your Honor wants us to respond tomorrow. 

But, Your Honor, this entire schedule on the 
blackboard, wherever it went, presumes that Your Honor has 
a I reaplv rufefi^g $ftel€^9j^1&s a g^^^rous allocation 
of time for appellate review, as opposed to the time that is 
necessary for trial. 

The Democrats, Your Honor, asked and pressed the 
Supreme Court of Florida to extend dramatically the protest 
period, which was done. Now we're in the situation where we 
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have a relatively truncated contest period and what is to be 
done is everyone is to be pushed in an unseemingly fashion 
forward to meet their time deadline. 

Unlike Mr. Douglass' side, or Mr. Bush's side, we do 
not have representing the Secretary legions of lawyers to do 
this work. Judge Carter today has set up in her case 
something like 20 depositions that are supposed to be taken 
in the next several days. There is a brief we filed today 
in the Supreme Court of Florida at five o'clock, a brief in 
the Eleventh Circuit at noon, and a brief in the 
United States Supreme Court at four o'clock. On Thursday we 
have to file another brief in the United States Supreme 



qo^uf^aNj 




'able way that the 
proceg^e thaTyouhave set^orwa^should be modified. The 
issues must first be drawn. We have to see what the legal 
issues are before we can go forward. . 

"■■ 1 — - 1 ' — what exactly is to 



j^f^ally, Your Honor, I havgn^fdea \ 



be done with these ballots that need to be counted. Under 
the statute, in the Supreme Court opinion, there is no 
guidance given^ffie^^fy thing we know when there is a 
manual recount and, of course, as Your Honor knows, the 
Secretary's position was that manual recounts were only 
supposed to be undertaken as a third alternative when there 
was a tabulation system error. The Supreme Court of Florida 
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has rejected that and established a common law and equitable 
and a constitutional basis for a manual recount. 

But, Your Honor, the only standard is that the 
three-person canvassing board is to divine the intent of the 
voters. Mr. Douglass has cited to Your Honor a case that 
talks about counting ballots. That's not what they have in 
mind for Your Honor. Number one, we're going to select 
certain ballots, and then Your Honor is going to be put into 
the carnac position of having to examine, presumably, the 
ballots to determine the intent of the voters. 

Look at where we stand as far as that's concerned. 
Dade County, Your Honor, decided that they couldn't get the 
job done by the deadline of the Supreme Court so they 
stopped the process. Broward County, apparently, from 
everything that could be seen, had a relatively liberal rule 
that they followed, and that was whether or not all the 
holes were punched or some that were on the presidential 
side and try to figure out what a dimple meant. 

In Palm Beach County, on the other hand, apparently 
what they did, from what you can tell, is, if they looked at 
a ballot and they saw all the holes were punched except in 
the presidential race and it was only a dimple, they would 
determine that that was not a voter intent to vote. 

What, pray tell, Judge, is the Court to do? Is this 
Court being asked to determine what the standard is, and 
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what standard do you use? Do you use the standard that was 
articulated by the Canvassing Board, or actually not 
articulated, in Dade, Broward, or Palm Beach County? Do you 
make it up? 

The only guidance that we have in the statutes for 
this procedure, which we believe was never intended for a 
common law recount, is a three-person canvassing board that 
is composed of one Republican and one Democrat and 
one whatever in the middle, which is supposed to make 
decisions as to intent. 

We think the legal issues are very important issues 
that need to be decided before we rush forward. And, also, 
Your Honor, we will point out to you that the statute says, 
onVmanual recount, that you count al)qf*rie ballots, not 
just some of the ballots, not the overcounts, the 
undercounts, all of the ballots. Because, if you were to 
look at other counties where you have ballots that are not 
on punch cards, there might be other indications of a 
voter's intent. 

The legal standard that we suggest is, they must be 
able to demonstrate to you before they can do any kind of 
recount in the contest that it would make a difference in 
the election, not in Broward, Dade, and Palm Beach Counties. 
It's a statewide race. They have to demonstrate to 
Your Honor that whatever it is they want this Court to 
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undertake has to make a difference in changing the election 
results statewide. 

They chose, Your Honor, when they went down the manual 
recount route, to only challenge in three counties. They 
made their bed in that regard. I do not know, Your Honor, 
as a matter of law, how they can possibly demonstrate that 
the change in these votes would make a difference in a 
statewide vote as opposed to a county-by-county vote. 

Finally, Your Honor, I would suggest, just as matter 
of human decency, that we have to come up with a schedule 
that works with everything else that is going on. There are 
cases in the Supreme Court of the United States, the 
United States Court of Appeal for the Eleventh Circuit, the 
Florida Supreme Court, there other trial courts around the 



United States Court of Appeal for the Eleventh ' 
Florida Supreme Court, there other trial courts £ 
it are still moving forward, 
our colleague, Judge Carter, 
ry rigorous schedule to go forward. And we are a party to 
ery one of these actions, and we, Your Honor, do not have 



state that are still moving forward. 

Your colleague, Judge Carter, has just established a 
very -rigorous schedule to go mrwardjJAnd we are a party to 
everj 

500 lawyers that can turn their attention to this. 

I would return, again, to the schedule Your Honor 
established yesterday, which was a very reasonable schedule. 
As Your Honor pointed out or suggested, you have ruled on 
these motions before, they didn't like the answer, so they 
have repackaged them and called them something else. 
And finally, Your Honor, the second finally, the 
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schedule that they have, which has an allocation of time, 
which is almost equal between appellate time and trial time 
puts experience on its tail. Everyone knows it should take 
longer to go through the process of identifying witnesses, 
identifying issues, going through discovery and trying a 
case than the appellate side. 

This situation was not caused by the Secretary of 
State or by the Canvassing Commission. It was caused by a 
reallocation of time between the protest and the contest 
period. And the rights of the people of the State of 
Florida, and the rights of these Defendants should not be 
turned on their tail in the rush by the Democrats to get a 
certain result in a certain time. Thank you. 

MR. RICHARD: I have enjoyed the debate. My 
understanding, however, is that what you wanted us to focus 
on at this point is the scheduling. 

*^yE COURT: That would be appreciated. 

MR. RICHARD: I will limit myself to that issue. 
Counsel is suggesting that it is necessary for you to force 



us to go to trial on a case which is not only important, but 
which i^c^|^\massjv^ number of documents, and I suspect 
a good many witnesses, without accurate time to take even 
the barest amount of discovery, without adequate opportunity 
to prepare our case for trial, and without adequate 
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opportunity to this Court to conduct a meaningful trial, and 
they have not given Your Honor a sufficient reason why that 
should be done. 

I mentioned yesterday that the fact that this case 
involves the presidential election is not sufficient reason 
for us to suspend basic due process or the fundamental rules 
of procedure designed to provide the contestants with a fair 
opportunity to be heard and the Court with a reasonable 
opportunity to have the evidence presented. 

I suggest, Your Honor, that as long as this case is 
concluded by the 9th_thatjs more than sufficient time for 
it to be heard by whatever appellate court hears it. We 
need to remember that the Florida Supreme Court, in the last 
round of this interesting proceeding that we're involved in, 
ordered briefs, received them, read them, heard oral 
argument, and ruled in a day and a half. The Court needs no 
more than two days to hear this and decide it after 
Your Honor completes the trial. - ^5" 

Judge Clark, who counsel inadvertently referred to as 
Judge Carter, has, indeed, scheduled a trial in a separate 
election contest in this same election for the 6th. So what 
counsel is suggesting is that we need to prepare for both of 
these trials, try one on the 6th and the other one - try 
one next Monday and the other one on the 6th, and that is 
unreasonable. 
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Your Honor, the only reason it would be necessary to 
do that, the only reason suggested by counsel, is that they 
need adequate time - as if they needed adequate time to 
have the ballots recounted, once again, after the trial. 
Because I agree with counsel that it is absolutely 
inappropriate for this Court, and I think the Court has no 
authority, for Your Honor to begin counting ballots, again. 
I'm not sure how you would do that. And there is no 
authority for Your Honor to appoint a special master to 
begin counting ballots. And there is no basis for ballot 
counting to begin before Your Honor has determined that the 
relief is appropriate. - " f I / 

The reason I mention this is, presumably, counsel will 
suggest that if this Court doesn't hold the trial until the 
9th, thj^i wilHbe notime forfellotfijtp beVounted. But 
there is no reason for those ballots to be counted again. 
If the Supreme Court had intended, as counsel is now 
suggesting, that Your Honor would immediately begin another 
hand re^tint of these ballots^e^f would have been 
meaningless for them to have given us a November 26th 
deadline for the hand recounted ballots to be submitted by 
the Canvassing Boards, which is what they did. 

They said the final cutoff is 5:00 p.m. this past 
Sunday. Counsel is saying that Your Honor should ignore 
that cutoff and begin, once again, with a hand recount of 
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all the ballots they wish to be recounted. 

The bottom line is that the issue of manual recounts 
has nothing to do with the scheduling of this case, and 
there is no reason why this case should not be permitted to 
proceed to a thai that begins, I would suggest, on the 7th, 
which gives us the 7th and the 8th, and Your Honor would 
have an opportunity to hear arguments of rule on the 9th. 

The Supreme Court, if it decided that it wished to 
take this up, would have the 10th, the 1 1th, and perhaps 
some of the 12th, to decide whatever they wish to decide. 
And I would urge, Your Honor, that is more than reasonable 
time for us to be able to do this. 

I also would agree with counsel, by the way, that the 
reason we fina 1 ourselves in this position with this 
truncated amount of time is because of the legal strategy 
that was elected by the Plaintiffs, who chose, instead of 



filing an election contest immediately after the first 
certification, to take a different route instead. And it's 
unfair for them now to ask this Court to force us to go to 
trial before we have adequate opportunity for preparation 
and to ask this Couiftb hear a trial that cannot be 
adequately presented in that time. 

THE COURT: Let me ask you before you sit down, you 
mentioned 30 depositions in some other case. That is 
another case that is apparently, I guess it's going to get 
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ahead of this one. What does that case involve? 

MR. RICHARD: It's a case out of Seminole County that 
was transferred here. It's a contest of the same election. 
It's a challenge to a number of ballots. It's not clear how 
many. 

THE COURT: Some other county? 
MR. RICHARD: Yes, Your Honor. We asked Judge Clark 
to transfer it to you for consolidation, but she declined to 
do so. It was estimated there are about 30 depositions to 
be taken. There are many witnesses, many documents. And 
Judge Clark has scheduled it for trial on the 6th. 

THE COURT: You're going to have to add lawyers. All 
of you are going to be like the fellow that ran out and 
jumped on, his horse and rode off madly in all directions. 

MR. RICHARD: May I make one more comment in that 
vas a c 



regard? There was a comment by Mr. Douglass that my side 
had plenty of lawyers to go around. But the fact is, number 
one, l^^pt have an unlimitedjiujfityBr of lawyers available 



to assist me in this case. And, number two, there is only 
so many lawyers who can prepare and present the case that 
would be recognizable by the Court before we begin tripping 
over each other. 

And, finally, somebody has got to be in a position to 
oversee all of the cases and make sure that we haven't 
integrated presentations to the various judges, and that job 



ASSOCIATED COURT REPORTERS - (850) 222-5508 



29 



has fallen to me. I can only be in one place at one time. 
It's not unreasonable for me to ask that we be accommodated 
fairly. By the way, it's the Plaintiffs, and others who 
support their same position, that have been in the practice 
of filing lawsuits and motions day after day that have 
placed us in this posture of having to respond all over the 
state and virtually every hour. 

THE COURT: It looks like to me, with the disparity 
we've got, we're going to have to make a real command 
decision here, I suppose, and we're going to have to work 
out something. ^ 

I've been looking at the calendar. Mine, of course, 
wasn't as pretty as your calendar that we had here today, 
butt 




motion. That was my little calendar I was looking at when I 
was trying to fashion what I did the other day. 

; : Now that I've got this fancier version, what I was 
thinking, and I hope, perhaps, you could reach some mutual 
accomrrJ^riR jgn, it looked like^f^because of the time 
frame, and recognizing that 12 days out of the normal time 
for the contest, or in this particular case, contesting an 
election, has always burned up in some other proceedings 
rather than in a proceeding for a contest. 

It doesn't leave us much time, but we've got to work 
with what we've got, and we've got to do the best we can to 
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do that, and in a fashion that is going to be fair to all of 
the parties. And at this juncture, I've just about stripped 
the Defendants down to the bares of due process. I can't 
just absolutely dispense with due process as far as they are 
concerned. 

But as we stand now, they have to file their answers 
by Thursday, and they have to furnish the Plaintiffs their 
list of witnesses and exhibits at the same time. 

I don't have too much disagreement with your ultimate 
schedule, but I had sort of looked at December 7th or the 
6th as being able to conclude a full and fair hearing. And 
it appeared that we might get on track to do that if, when 
we expedite it and y.ou have your answers on Thursday and the 
list of witnesses, that perhaps we could begin, with some 
ongoing discovery, perhaps the commencement of some portions 
of the some taking of some evidence on Friday. 

I have gone ahead, in view of the circumstances, to 
counti|a^grdays and Sundays.Jl^bg^n my understanding, 
Circuit Judges in Florida, we're on.oa'll 24 hours a day. If 
it's necessary, that's where we would be. So we're 
available, and perhaps to the extent that any personnel is 
necessary, if that could be arranged. This Court just can't 
direct people to do things when they don't -- we have a lot 
of logistics as far as Clerks and Bailiffs and what have 
you, so we need to plan for that. 
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It just doesn't leave you too much time for discovery, 
so to try to commence a trial on Friday, without you having 
at least a day or two for discovery, I frankly don't know 
where else we'll go in that regard. 

It seems to me we need to take up some matters to 
determine, as I indicated before, what ballots are we 
talking about and which ones. And if the Court is going to 
be asked to count ballots, before we just start counting, it 
seems like to me that -- what would be the standards? For 
any Clerks or any fellow Judges that perhaps were appointed, 
what would be the standard? 

And if the standards are, as indicated, the totality 
of the circumstances, we won't have any people voting, I 
suppose, on individual ballots, but we would have people 
vote, Judges, or appointed Clerks, to then decide for 
themselves under the totality of circumstances, I'm unsure 
at this juncture. And it would appear that perhaps the 
taking of some evidence would be required, or at least 



perhap%Jfi^js^he initial evidenceitKat should be required 
and taken, so as to determine what standard, if any, is to 
be determined for the counting of votes. 

And then we would have to get to the question of what 
are we going to count, as I understand it. And that's an 
excellent decision by Judge LaBarga, and I have had the 
opportunity to read in the interim, in Palm Beach County, 
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where he, I think, correctly stated the law, and then the 
particular board acted. 

But I have no idea what method was employed in 
Palm Beach. For example, what, in fact, did they do as a 
result of the Judge's annunciation? And as I understand, 
there is a reference here that perhaps in another county, i 
assume perhaps using the same judicial standard, what, in 
fact, did that board do? Or how did it conduct themselves? 
Or factually what type of ballot prompted them to have a 
vote each time? Or how, in fact, did they conduct that? 

That, perhaps, would be of some benefit to try to 
determine if there is a necessity to count ballots in this 



contest, then that's the procedure we should follow. 

^*wij^^^©g6aOES is, I think where we are is, 
perhaps if we could get ready to take some evidence, perhaps 
on Friday or Saturday, with reference to that initial 
evidence, I believe it's going to have to be done. We can't 
have people jumping on the horse and riding off in all 
directior^rfs^jCpunting. We^afri^nt until everybody is 
slap happy. But if nobody is on the same page, then I don't 
know what is being accomplished. 

And in that context, as we do that, we need to find 
out what ballots, if any, do we need and what are the 
logistics of doing that. Perhaps we could go ahead, there 
is another aspect of this today, agree that we need to try 
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to get at least some ballots, at least something we could ~ 
you can put them into evidence, perhaps we would have some 
on hand. But if we are talking about bus loads of ballots, 
then we've got to turn around and figure out, are we going 
to go to the mountain, or is the mountain going to come to 
us? 

MR. KLOK: Your Honor, real quick, Friday is -- we do 
not have two teams, we have one team, and Friday we have to 
be before the Supreme Court. So, if Your Honor wants to do 
anything, we respectfully request it would be Saturday 
rather than Friday. 

MR. BOIES: We respectfully request, if we're not 
going to do it Friday, do it Thursday. We always want to do 
it earlier rather than later. I think that both sides here 
have a lot of lawyers. Some people say - 



WHE COURT: Let's just don't get off on that and start 
fussing about that. 

BOIEsf If we cou^'p^t^Bd with this case, 
Your Honor, without having this case delayed by other cases, 
I think that's going to be critical. It's certainly going 
to be critical from our standpoint. 

I think the Court focuses on two very important 
issues. One is the issue here of what the Canvassing Board 
did, that is, does this Court have to review what the 
Canvassing Board did or not. We submit that that is not an 
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issue that is in front of this Court. We submit that the 
issue that is in front of this Court is what is the right 
resolution of the contested ballots. 

We have contested certain ballots. We have said that 
certain ballots that we believe should have been counted for 
Vice President Gore were not counted for Vice President 
Gore, and we have identified what those ballots are. We 
believe that under Florida law we have a right to ask for a 
judicial determination as to whether or not those ballots 
should or should not be counted for Vice President Gore. 

Whether the Palm Beach board did their job right or 
wrong isn't relevant to that question, except, obviously, if 
they did it right, maybe they would have counted it for 
Vice President Gore. But this is not a review of an 
administrative decision. This is not something where you 
have to go and ask them what standard did they apply, did 
they look at the ballot properly, did they spend enough time 
or notenough time, did they ha^e^ngwgh people look at it. 
None a^p^e^issues are rele^ni^ 1 



This is a question, as we think the cas 
ery clear, for the Court to decide, for the Cc 



{case law makes 
very clear, for the Court to decide, for the Court or the 
Court's appointed agent, to look at the ballot and make that 
counting decisWfi. \N * 

The second issue is what kind of standard should be 
applied. Again, we don't think that is a factual issue. We 
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think that is a legal issue. And we think the Supreme Court 
of Florida has made clear that it's a legal issue, and that 
is consistent with what the Massachusetts Supreme Court has 
ruled, what we think the Illinois Supreme Court has ruled, 
the Supreme Court of South Dakota has ruled, and a lot of 
other courts, as well. 

But that is a legal question, not a factual question. 
It doesn't depend on the taking of evidence. If there are 
particular questions about how the machines work, or the 
like, that is something that we would be prepared, 
obviously, to present evidence to the Court about, if that 
would be useful to the Court. 

But the fundamental issue as to whether a ballot does 
or does not express the voter's intent has consistently, 
under Florida law, been held to be a judicial question, and 
it's that judicial question that we're seeking resolution of 
here. Those, I think, are the two legal issues that are in 
front of the Court. 

^dfrgjri our perspectjj^tpfsay that you're going to 
wait until after the trial to have the examination of the 
ballots is backwards, because here the witnesses are 
primarily the ballots. The issue is whether particular 
ballots do or do not express a voter's intent. With respect 
to the Dade County ballots, approximately 9,000 of them, no 
one has ever looked at those ballots to determine whether or 
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not they express the voter's intent. 

THE COURT: Nor has anybody applied any standard to 

them. 

MR. BOIES: Nor has anyone applied any standard to 

them. 

THE COURT: What is the standard that is to be 
applied? That's where we get right back to where we began. 

MR. BOIES: That's right, and it may very well be 
useful to have either briefs or arguments to the Court, 
because that is a legal question, about that standard. We 
think the Florida Supreme Court set that standard in its 
opinion. We think that the Florida Supreme Court adopted 
what the Illinois Supreme Court was saying in the long 
passage that was quoted there. 

THE COURT; Are you saying that the Judge in 



Palm Beach was incorrect in his ruling? Do you disagree 

with fe' J3 

MR. BOIES: No, I think Judge LaBarga was on the same 
page. Shirfs^at Judge LaBarga's^opinion also reflects 
the right standard. 

THE COURT: That's the totality of the circumstances 
test then. You have to look - you have to have something 
to look at so you can make a determination what that is 
going to mean, don't you? 

MR. BOIES: What you look at, Your Honor, I think, is 
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the ballot, and it is to get that process started that we 

have been pestering the Court with as many papers as we have 

submitted. 

THE COURT: It looks a little bit like you're muddled 
to death by a duck. 

MR. BOIES: We appreciate that, Your Honor, but we 
decided that that was a better approach, at feast in our 
early days, then sort of come in with something stronger. 

This is something that is extremely important to us. 
We want to be gentle. We don't want to be intrusive with 
the Court, but we do want to press the Court, because the 
Supreme Court clearly believed that this job could be done 
in the time allotted. Defendants' counsel keeps saying it's 
our fault. We think it's their fault. But the 
Supreme Court said^it doesn't make any difference whose 
fault it is. You've just got to get it done within this 
time period. 

THE COURT: At this juncture, I c 
that. I l^e^cjfjer things to^d^^jmie ask, the reason I 
indicated, we need -- if we could arrive at least what we 
could have, at least begin doing something. If I had some 
idea, if we were talking about, you mentioned, you said 
3,300 that are disputed ballots in Palm Beach, we could find 
out. 

MR. RICHARD: Your Honor, I wanted to address this 



I can't be worried with 
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because it relates to what you are saying. 

MR. BOIES: Could I correct one thing about 
Palm Beach? Somebody told you, and I don't remember who it 
was, but somebody told you the last time we were here, 
yesterday, that there was an order from Judge LaBarga that 
prevented those ballots from coming up here. 

THE COURT: That's my recollection. 

MR. BOIES: We've checked and we don't think there is 
such an order. If whoever said there was such an order 
could tell us what order they are taking about, what date it 
was entered, and maybe get a copy of it, that would be 
useful, because we've checked the court records and we can't 
find any such order.^^ 

THE COURT: It was my presumption that that was 
one problem that needed to be addressed as the parties were 



resolved. 




conferring last night or today, and perhaps that could be 



MR. BOIES: No one we've talked to has been able to 
get us SflK^jjf the order. 

THE COURT: Let's ask Palm Beach right now. Counsel, 



can you give us some assistance? 

MR. McMAHON: I will try to. That would be referring 
to the order of Judge LaBarga, and Mr. Boies is correct to 
the extent that he searched for a written order. 
Judge LaBarga did not reduce his order to writing. He ruled 
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from the bench and he directed us to make all the ballots 
available for public inspection upon completion of the 
manual recount. 

That public inspection began today. There is a 
hearing scheduled for tomorrow morning before Judge LaBarga 
at 9:00 a.m. There are various motions, but among them, the 
Florida Democratic Party is going to ask that the public 
inspection be terminated for a number of reasons, most 
particularly because those ballots may well be critical 
evidence before Your Honor. 

So we will be back in front of Judge LaBarga in the 
morning. There was a verbal order from Judge LaBarga last 
week, but it has not been reduced to writing. 

THE COURT: You are going to be back before the Judge 
in the morning? 

MR. McMAHON: Yes. 
^THE COURT: We would be able to know something, then, 
tomoS<J 

McMAHON: WejJgnWxpect so. Judge LaBarga has 
ruled very promptly on these. He ruled from the bench. 

THE COURT: ' then that is some help. At least it gives 
us further information. Mr. Richard? 

MR. RICHARD: Your Honor, before we decide what to 
schedule, we need to address the question of what the 
threshold issue is. i would suggest to Your Honor that I 
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disagree with Mr. Boies. I do agree with Your Honor, but I 
would like to place it in what I think is the proper context 
here. 

The Florida Statute provides that it is within the 
discretion of the Canvassing Boards to determine whether or 
not there will be a manual recount, and if so, to conduct 
that manual recount. The Florida Supreme Court, in its 
recent decision that we are all well aware of, explicitly, 
expressly reminded us that it's within the discretion of the 
Canvassing Boards, both to make that decision whether or not 
to do it, and to conduct the manual recount. 

Florida law does not provide, when a Canvassing Board 
it, just because one files a 
i shall then step 
into the shoes of the- Canvassing Board and begin to look at 
15 or 20 or 40 or 50 or 60 or 100,000 ballots one at time 
and say, I disagree with the board here, I agree with the 
board there. That's not how it works. 




ly, I disagree wit 
there. That's no 
What the law is that the judgment for the Court is 



whether or not the Canvassing Board abused its discretion in 
some manner. That's what we have to decide as a threshold 
issue. What the remedy would be for that we don't reach 
until after Your Honor decides whether or not they abused 
their discretion. When we reach that point, we would argue 
that the remedy would not be a recount under any 
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circumstances, but we haven't gotten anywhere close to that, 
yet. 

What I suggest to Your Honor that we need here is, we 
need to hear testimony, if the Plaintiffs are claiming that 
that board abused its discretion, as to whether or not it 
did so. We need to hear, as Judge LaBarga did, from members 
of that Canvassing Board as to what it was that they did. 

What Your Honor is being told is, for some reason, the 
members of that Canvassing Board didn't obey the law, didn't 
obey Judge LaBarga, didn't obey the Florida Supreme Court. 
And the threshold question is, was that true or not? 

If after Your Honor hears the evidence, and after you 
hear from the members of the Canvassing Board and whomever 
else might have knowledge of what the Canvassing Board did, 
you're going to either say, I think that canvassing board 
acted within its discretion, as the law permitted it to do, 
and there is nothing more to be said here. Or you may say 
that they violated their discretion for one reason or 
another, at which point you will then decide what the remedy 

Counsel is trying to put the cart before the horse. 
It's asking Your Honor to begin to institute a very onerous 
and costly remedy before you decided anybody violated 
anything. 

So I would suggest to Your Honor is that the first 
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thing we need to do is schedule a hearing for Your Honor to 
determine whether or not the Canvassing Boards in 
Palm Beach, and Dade County, and Nassau County abused their 
discretion in some fashion. If they didn't, there is 
nothing more to do. I would urge Your Honor that that 
hearing ought not to begin Friday, which is not sufficient 
time. We need to get witnesses here, we need to get 
documents here, we need to complete whatever discovery there 
is, and that needs to start next week. 

THE COURT: You have your existing schedule. Your 
response times, answer times have been moved to Thursday. 
We're not going to do anything on Friday. We will schedule 



a hearing, it will be all day, if necessary. 

By then you will have had the answers, 
/wgna 



, we will have 



some issues joined. Now we have a little bit more of an 
idea of what, perhaps, Mr. Richard's position would be on 
this. We know how to frame what it is that we need to take 
in evi^Qs. In other words, you'^ ^en what the issues 
are, then everybody needs to come with a preliminary 
ations that we need to 
i, or that each side feels that we need to make, and we 
will hear it all, and then we will make those initial 
rulings and then proceed accordingly. 

But then, in conjunction with that, I have no idea 
what we're going to do concerning ballots, counting or not 
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counting ballots. That's going to be dependent upon if 
there is any evidence required, or if not, if Mr. Boies is 
correct, if it's a matter of law, then you won't need to be 
presenting any evidence at that hearing, then we will have a 
determination. But we need to look, just in case, to have 
at least some of the, it seems to me, some of the 
information in the form of the ballots perhaps to be on 
hand, and perhaps in this location, at least to the extent 
of - well, they've requested, as I understand it now, it's 
some 3,300 ballots from Palm Beach County, subject to 
Judge LaBarga's direction. We could request to get those up 
here. _ \ I 

And if there are, whatever it is, 10,000 in 
Dade County, if we could just bring them or have them 
transported, or at least make the arrangements in an orderly 
fashion. I don't think anybody is going to be able to say, 
we need a few ballots up here by in the morning and call 
down and expect somebody to slingshot them up here. 

We need to look at some things about how to obtain the 
ballots, and that is, volume of them and the transport of 
them and the security and the storage. 

At this point, I still have some questions. For 
example, how many of those in Palm Beach, or are those 
objections the 3,300, did I understand that there were 
some objections to that? Does that include the ballot 
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objections of both sides or just one side? Can anybody 
answer that question? 

Is this 3,300 that you are requesting, that the 
Plaintiffs are requesting, just the ones that perhaps were 
objected to by the Plaintiffs? Am I then to assume that the 
Defendants did not object to any ballots that Palm Beach's 
Canvassing Board reviewed, and, therefore, there were no 
ballots preserved which need to be brought? I don't know. 

MR. RICHARD: I don't know where that number came 
from. We believe the Canvassing Board acted within its 
discretion and within order of Judge LaBarga, so we have not 
challenged what they did. 

challi 

allots up here, we'll 
bring them. If you want some ballots, we need to know which 
ones you objected to, because we have to find out what they 
did. I^^^sayfngjhat anyb©^ g§qfig to count ballots. 




We have to take some evidence. J understand your position, 
Mr. Richard^Tj- ^GC'^Pifr Xs. 

If the review -- if what the action that is required 
by law is to review the actions of the Canvassing Board, 
then that may be another matter. But if not, then at least 
we would have something to start on. And if any side here 
has any ballots that are objected to, if you want them, you 
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better let us know so we can throw them on the truck, too. 

I need to find out from somebody, if we have 3,300, 
can somebody tell me what it would take to transport those? 
And we could start asking the officials how we could get 
them and explore it, so at least by the time we start the 
hearing on Saturday, if we could get them up here by Friday, 
this is Tuesday, so that would at least give them some 
opportunity to orderly try to bring what it is that we need. 

MR. BRISTOW: Your Honor, Daryl Bristow. I was 
prepared today, and I will be prepared on Saturday to 
address these threshold issues fully. This is a contest of 
an election, not a contest of just a certain number of 
specified ballots that the other side would like to see. 

The law is clear, if you get over the immense hurdles 
that the law presents to begin to second guess the election 
officials, the law is clear that if you are going to have a 
manual recount ~ 

THE COURT: I don't want to truncate you, sir. Well 
hear that at the hearing on Saturday. All I'm trying to do 
is get us logistically in a position that whatever -- 
respectfully, if you are, perhaps, wrong and the ruling is 
the other way, we need to have something. We don't then 
want to have further delay after delay. It's just the 
logistics of bringing something, just in case we can go 
ahead and order it, if we can order it. 
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MR. BRISTOW: I don't want to delay this hearing 
unduly, Your Honor, but the fact is, you have to look at 
two issues, one is, if you have a manual recount, it has to 
be a recount of all of the votes. And you have the second 
issue you have to look at which is statewide ~ 

THE COURT: We don't have enough evidence, if you are 

right. 

MR. BRISTOW: That's right. 
THE COURT: At least we will have something. 
MR. RICHARD: Do I understand you are planning on 
legal arguments Saturday, you're not planning on bringing 
witnesses up? ; 1 I / f ' * 

THE COURT: When you join the issues, you respond, and 
each of you know what your positions are, then we're going 
to have a hearing. We'll deal with all matters that are 
legal and any and all matters that are evidentiary. 

MR. RICHARD: So you want to hear evidence? 
THE COURT: I want to hear whatever each side wants to 
present at that time. I think, for an orderly procedure, 
perhaps we will take up matters that, perhaps, may be of law 
to begin with, and then we will proceed to those matters 
that may 



lay hav/^b--lK 
MR. BRISTOW: On the evide 



i evidentiary hearing, if any. 
THE COURT: It means everybody get your best hold and 
bring what you need. 
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MR. BRISTOW: Are you planning to look at this 
question that I know you have in your mind of standards on 
Saturday, or does that come later? 

MR. GREENBURG: Your Honor, we respectfully request 
that you give us some instruction let me briefly tell the 
Court the position we are in. 

For us to get the ballots ready to be brought up to 
Tallahassee, if that is what Your Honor orders, it will take 
us tomorrow to do that. We will then need specific 
instructions. These ballots are under 24-hour security 
right now, and have been since November 7th. We would need 
specific instructions as to how the ballots are to be 
shipped, what kind of security, if any, what mode of 
transposition, who will accept them. 

The statute requires that these be under the 
Supervisor of Elections' control. Unless the Court orders 
differently, we will comply with the Court's order. But 
there needs to be some definite guidelines before we can 
release these, Your Honor. 

THE COURT: I understand there is an outstanding 
request for production, and there is no technical legal 
objection to that. Certainly, then? if tfte Supervisor could 
furnish that, I would think that you could submit such 
proposed order as you deem would be necessary. And I would 
think, if that's what you require, if there is no objection 



ASSOCIATED COURT REPORTERS - (850) 222-5508 



48 



to any of those items from these parties, then we could 
enter that. 

MR. GREENBURG: Your Honor, we'll do that if the 
parties can agree to a practical method that the Supervisor 
can implement, that's fine. But right now, we have requests 
from at least half a dozen newspapers under the public 
records law for all these ballots, so we will need a Court 
order. If Your Honor will sign something, we will comply 
with it, provided it's practical. Nothing can physically 
leave here, Your Honor, until Thursday morning at this time, 
or late tomorrow night at the earliest. 

THE COURT: That's the reason I wanted to bring it up. 



reasoi 

MR. GREENBURG: Y&,._ 

THE COURTS The reason I thought I would broach the 
subject is just this sort of situation. I can't see at this 



juncture where there would be any need for those ballots, at 
least those that have been requested, until Saturday. So 



that gives, perhaps, not a long amount of time, but at least 
an aa^gua^^Jj^ yt^Supervisor of 

Elections. 

And I suppose, since this is a request to produce, if 
there is an expense involved, in essence, I can grant their 
request to produce. If there is some expense involved that 
the Supervisor is concerned about, then I will assess that 
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against the party whose motion is being granted for the 
production of those documents, if it's necessary. 

MR. GREENBURG: That would be fine and appreciated, 
Your Honor, but we will also need the guidelines of how it's 
to come up. Is it supposed to come up regular mail, UPS, 
FedEx, security? We need to know that, please. 

THE COURT: What I would suggest is, I need to know 
what your Supervisor wants to do, and what 1 want to do is 
to do what your Supervisor of Elections wants to do with the 
Supervisor's ballots, and I will validate it, confirm it, 
and stand with him or her at every juncture. 

What I need is for somebody to tell me what I need to 
do to satisfy the Supervisor. The Supervisor understands 
every nook and cranny of the election laws to make sure that 
what tl^^up^j^jsoy^ants 1 done w^, those ballots, I will 
order it done. v 



MR. GREENBURG: Thank you, Your Honor. The Superviso- 
is here with me, and he's saying it would be his 
recommendation that they be driven by Miami-Dade police. 

^h/i^l^e (You will have to go talk to the police 
department now, I suppose. 

MR. GREENBURG: if Your Honor confirms our suggestion, 
the Miami-Dade Police Department will do it. 

THE COURT: Do you want me to require the parties 
whose request I'm granting for the production to prepare the 
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order? You can perhaps dictate what your requirements are, 
have them prepare an order for submission. I would set a 
requested receipt date up here, say, Friday afternoon. 

If your Supervisor, for example, wants them 
transferred to the Clerk of the Court up here, then the 
Clerk would have some advanced notice so that the Court then 
could store them in accordance with your Supervisor of 
Elections' directions. 

MR. GREENBURG: Your Honor, we will prepare the order 
and submit it to Mr. Rutledge by tomorrow morning. He can 
bring it to the Court. That will give us the time to put in 
exactly what we need. We will send it to respective 
counsel, and that would be appreciated very much. We will 
prepare t^fefigjn CodJ^*^ 

THE COURTV You don't know how much I appreciate that. 

MR. McMAHON: We would request we would be included in 
that order, as well. Of course our Supervisor has the same 
concern, 

THE COURT: How about, if you would undertake the same 
endeavor and prepare the order, that is your preference. 
MR. McMAHON: We'll do that, as well. 
MR. BRISTOW: I want to at least caution the Court ~ 
THE COURT: Go ahead, let me hear you. 
MR. BRISTOW: On Saturday we will be arguing » 
MR. GREENBURG: If I may, I want to make sure we are 
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talking about the 10,750 undervotes; is that correct? 

THE COURT: That was the subject of ~ you sent a 
request for production. 

MR. GREENBURG: That was the subject of the request 
for production. 

THE COURT: All I'm asking is to comply with the 
request for production. If they didn't ask what they should 
have, it's their fault. And at the same time, if there were 
any requests from any of the other parties, or if there are, 
you see what is going to happen, so I strongly suggest that 
somebody look at that. 

Here again, this is not to indicate in any way, shape, 
form, or fashion, I assure you, sir, that nobody is going to 
start counting ballots on Saturday, unless we get through 
with some of our proceedings, and if there is a basis that 
dictates that ballots should be counted, perhaps they might 
start counting, or somebody would start counting, or there 
would be a count beginning Saturday night, or Sunday, or 
Monday. I don't know. 'a? - *-** 

All I'm trying to do is logistically get - in other 
words, hold everything in a situation where, dependent upon 
the development, we would be able to move, and then not, in 
effect, have truncated some right on this side, if in fact, 
they are entitled after we've given, admittedly, a short 
notice and opportunity on your side. 
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MR. BRISTOW: The only thing I want to do is to advise 
the Court that it is very clear we do believe that you will 
not be into counting votes, but if you should get to that 
point, we're going to have a very clear position that you 
cannot look at those votes in isolation and that they must 
be looked at in the context of the entire county vote, and 
we will be talking to you about what you would have to look 
at outside those counties. 

But at least for now, in terms of the issue with these 
counties, we want to advise the Court and all parties that 
it would be our position that no count could take place 
other than in the context of a full manual recount. 



THE COURT: I understand what you're indicating would 
be your position, and that's a matter that perhaps we'll get 
into on Saturday. But in the meantime, the Clerk will have 
at least some of the evidence, a portion of it, and if there 



is more evidence that needs to be taken, if there was to be 
any recount at all, then perhaps we can tend to that part 
and figure out how we're going to get the rest of them. 

Or if there is not any necessity for them, the 
Supervisor will be happy that the Clerk has kept them in 
their vault, and there won't be any need for anybody to go 
in there and do anything except for the Clerk to notify the 
Supervisor that we wish to return your ballots. 

MR. BOIES: I have one question and one comment. The 
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question is, both Miami and Palm Beach indicated that they 
could have the ballots up here, perhaps, by tomorrow night, 
but certainly by Thursday, and I would request that the 
ballots be brought up on Thursday, if that continues to be 
possible, rather than waiting the day of Friday. 
THE COURT: What is the difference? 
MR. BOIES: It is our position that we can't watt 
until Saturday to answer two legal questions. Those legal 
questions are, one, whether it's an abuse of discretion 
standard, or whether the Court is going to order a recount. 
And, two, whether you look at the contested ballots or 
whether you are going to try to look at all the ballots in 
the county or all the ballots in the state. 

Those are two legal questions that we don't think we 
can afford to wait until Saturday to have answered, if the 
Court is not prepared to address those issues before 
Saturday, we're going to have to appeal that decision, 
ew that waiting until Saturday is 



because it is our view 
tantamount to denying the substantive relief. And if our 
appeal should be successful, we would want to have those 
ballots here so the Court could then proceed. 

THE COURT: What we're going to do is what I just 
indicated. And, of course, I understand you have your 
rights and your position, but I'm not going to interfere 
with the U.S. Supreme Court on Friday, and we're going to 
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have our cutoff there. You have one day on Friday to do 
discovery with respect to any evidentiary matters, and 
perhaps to marshal or assimilate any evidence. I'm going to 
direct that the Supervisors, if they do it sooner, it's fine 
with me, we just need to notify the Clerk. But the deadline 
for having the request for them to have the ballots that 
I've indicated up here is Friday. 

I didn't say a time. Would twelve o'clock, you think, 
be feasible, Mr. Greenburg, on Friday? 

MR. GREENBURG: Let me ask the Supervisor one second. 
Yes, Your Honor. 

THE COURT: How about Palm Beach? 

MR. McMAHON: As far as we can tell. If we run into a 
problem, we'll get back to you right away. 

THE COUR"T Try twelve o'clock, and if you can't, 
close the business. And we'll schedule, it's an ominous 
hearing for whatever needs to be considered in this case on 
Saturday. And we will take action with all due speed on 
what direction we're going to go as far as the ballot 
counting or otherwise, and that's all we have. If we wind 
up with 10,000 ballots and 3,300 ballots, that still would 
be in the timetable. We have Sunday, Monday, and Tuesday to 
count, or, perhaps, even if it went over to Wednesday, we 
would be finishing up with any other legal hearings and 
matters while that was going on in those four or five days, 



ASSOCIATED COURT REPORTERS - (850) 222-5508 



55 



and that still would keep us on the timetable that I have 
indicated, hopefully, finishing by the 6th. 

And that essentially would almost be in accord with 
the new schedule that was requested here this morning. It 
gives some leeway. I can't set an absolute deadline. It 
may go into Thursday. If that is the case, it does truncate 
to some extent the appellate time. But everybody has their 
problems with this case. Everybody will have to share the 
good fortune. 

MR. KLOK: I want to make the same point for the 
record. On behalf of the Secretary and the Canvassing 
Commission, our view is, if there is any recount to be done 

votes. 

be his position. 
I'm sure I will hear that, again, on Saturday. I want 
everybody to understand, I'm not making any prejudgments. 
I'm just trying to get, in effect, get all the chairs 
arranged on the deck. 

Do we have any questions about this new schedule? The 
only other thing I can think of is, again, with your 
responses due on Thursday - did we say twelve o'clock, or 
close of business five o'clock? 
MR. AeK: \^foik 
MR. BOIES: We filed ours before twelve. 
MR. RICHARD: It was originally Friday, and we backed 
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it up to Thursday. 

THE COURT: Since we're going to have the hearing on 
Saturday, it won't be necessary to move it to twelve. That 
being the case, you've got your period there, you will have 
Friday for such discovery or marshaling of evidence that 
anyone else needs. 

I've now directed, you will have some evidence 
available in the event there is a need for it at that 
hearing, at least, we hope, for the purposes of your case. 
If anybody else decides that they want some more ballots, 
you've heard the Supervisors, they are, apparently, bending 
over backwards to accommodate everybody, but we don't want 
to wear their pataqj^ 

And if somebody does have some further suggestion, if 
they knew tomorrow,, perhaps they could work on trying to 
accommodate by, say, Saturday. That is something that the 
other parties need to look at. That being the case, where 
does that leave us now with your emergency motion here? 

I think I've essentially denied the beginning to count 
something 

( you have essentially denied it, 
Your Honor. I do think there is an issue, and I think you 
have essentially denied it, but I'm not sure, and I would 
like - 

THE COURT: I want to hear further matters that we 



ig that we don't have right now. 
R. BOIES: I think you have essenti; 
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need. Was that my friend Mr. Greenburg down there? 
MR. GREENBURG: Yes, sir. 
THE COURT: What was it? 

MR. GREENBURG: What time Saturday is the hearing, 
Your Honor? 

THE COURT: What is your pleasure? 

MR. GREENBURG: Whenever the Court wants to set it. 
We just want to know. 

THE COURT: Is nine o'clock all right? 

MR. GREENBURG: Yes, sir. 

THE COURT: Anybody else have any problem with that? 

MR. BOIES: The motion that we submitted had two parts 
to it. One is how to count, and the other was when to 
count. And we obviously asked the Court to have the count 
start immediately, and I think the Court has clearly 
indicated that it is not going to do that, at least before 



Saturday. 

COURT: Then-thiSMs5i^matter of law that you 
made reference to as to how to count? 



question of how to 
we can resolve, 




we would like to resolve* 



THE COURT: I understand. It prompts this question, 
is there any reason that we couldn't have a hearing Thursday 
afternoon on that limited aspect? 
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MR. RICHARD: Your Honor, how can we be talking about 
how to count when we have not yet determined whether or not 
anybody is entitled to count - 

THE COURT: In case we're going to count. 

MR. RICHARD: The point is, I don't know what he means 
when he says, how to count. The Canvassing Board utilized 
some methodology, because the statute didn't tell it what it 
was going to be, it just said count these ballots and 
determine whether or not they should have been voted for a 
particular voter ~ 

THE COURT: His position is, it's a matter of law. I 
don't know what that entails, but I will have to hear it. 

MR. RICHARD: The Canvassing Board in Palm Beach 
County utilized some methodology, some standard by which 
they determined whether or not to count a ballot. They are 
claiming that the standard that the Canvassing Board used 
was improper and an abuse of discretion. 

MR. BOIES: We are not. 

MR. RICHARD: Then I'm not sure what it is they are 

THE COURT: Let him finish his argument. Go ahead. 

MR. BOIES: We are not claiming that it's an abuse of 
discretion. Indeed, we are arguing, it is our position, we 
think the law is, that it's not a question of the Canvassing 
Board's discretion at all. This is not an abuse of 
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discretion case. 

This is a situation in which there are certain 
contested ballots. Our argument is that those ballots were 
voted for Vice President Gore and Joe Lieberman. We think 
that the Court needs to look at those ballots, directly or 
indirectly, and conclude whether we are right or wrong, it 
has nothing to do with Canvassing Board discretion. 

THE COURT: These are ballots that the Canvassing 
Board did act on and made a decision, and then your position 
would be that that was a futile act because they were 
objected to and that there is a de novo review of those 
ballots before the Court? 

MR. BOIES: No. and yes. No, it was not a futile act, 
because that is part of the canvassing procedure. But, yes, 
it is a gj^ovoj;eview, just'as^we tfjjjk the* Courts have 
consistently held. 

; In Miami-Dade County, 9,000 of the 10,000 ballots were 
never looked at by the Canvassing Board, so you don't have 



that abuse of discretion question. But just with respect to 
theP^l^G£&)@r£j, it is our view, and we do think it 
would be useful to argue this as soon as the Court will hear 
us, that it is not a question of abuse of discretion. It's 
not a question of whether it was clearly erroneous or any 
standard like that. It is a question of what are these 
votes, and that is a judicial question. 
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The Florida courts, including the Florida Supreme 
Court has dealt with this question before. They've held 
it's a question of judicial interpretation. And it's not a 
question in which this Court is bound by what the 
Canvassing Board did. 

THE COURT: We're talking about Dade now, as 
distinguished from Palm Beach? 

MR. BOIES: Dade, the Canvassing Board didn't look at 
these ballots. So in Dade there is no abuse of discretion, 
because there was no discretion exercised. 

Even in Palm Beach, it is our view, we've urged the 
Court, and we would like to argue this as soon as the Court 
is prepared to hear us, that even in Palm Beach County, even 
though they did look at these ballots and do their best to 
count tj^m once we contest those ballots, once we put that 
at issue in a contest proceeding before a Court, it is up to 
the Court to judge those ballots, and to judge those ballots 
de noj^ 

And there are two or three fundamental legal issues. 
One fundamental legal issue is whether, when you look at the 
Palm Beach ballots, are you looking at them de novo, or are 
you looking at them from an abuse of discretion standard? 
That is a legal question. We think that legal question 
needs to be resolved promptly and should not wait until 
Saturday, and that doesn't have anything to do with bringing 
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in evidence or witnesses. 

The second question is, if we've contested certain 
ballots, and the Court rules it's going to look at those 
ballots to judge our contest, do you have to look at all of 
the ballots in the county or all of the ballots in the 
state? That's a legal question, too. There isn't any 
evidence that will help the Court decide that question. 

We think those two legal issues need to be addressed 
as promptly as possible, because until those legal issues 
are addressed, you can't begin to address whatever factual 
issues have to be addressed, and you can't begin the 
counting. If we're right on those issues, then the counting 
ought to start promptly. If we're wrong on those issues, 
then there, is other evidence that has to be taken. 

But either way, to wait until Saturday to address 
those legal issues we're concerned is tantamount to making 
sure that we never finish this. Play out the date just a 
little bit, Your Honor. Let's say the Court waits until 
Saturday to have this hearing, and let's say the Court 
concludes first that we're right, that it's not a matter of 
abuse of discretion, it is a matter of counting the ballots. 

Now you've got to start that count Sunday or Monday, 
presumably, and in order to get that count done and have the 
arguments that the Court is going to need to have, you're 
not going to have time to get that done, starting that late, 
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in time to provide any meaningful appellate review in the 
Florida Supreme Court. 

THE COURT: How many were they counting a day in 
Palm Beach? 

MR. BOIES: They were averaging, Broward and 
Palm Beach together were averaging in the range of 180 to 
230 ballots an hour, as I understand. And if you sort of 
take a mid point of 200 ballots an hour, that is pretty 
fast. 

If the Court - and this is why I say one of the 
issues is, how is the Court -- if the Court is going to 
count, if the Court decides we're right and the ballots need 

) count. And unless 
> run 

out of time. 



to be counted, how is the Court going to count. And t 
there is some way of expediting that, you're going to r 



Take the second illustration in which the Court holds 
its abuse of discretion standard. You're going to have to 
start reviewing the Miami-Dade ballots in any event, because 
nobody has looked at those. There is no discretion 
exercised. So while the Court -is hearing evidence on the 
abuse of discretion standard for Palm Beach, no ballots, not 
even the Dade ballots, are going to be counted unless the 
Court has set up some procedure to do that. 

So we think it's critically important that the Court 
address now how this procedure is going to go and to the 
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extent that there are going to be ballots counted. And if 
you divide it between the Palm Beach and the Dade County 
ballots, as I think the Court is inclined to do, and I think 
is appropriate, because there are somewhat different 
situations there, you have a situation in which, with 
respect to Dade, since we have contested those ballots, 
there isn't any way to resolve that contest without somebody 
looking at those ballots. There isn't any discretion here 
because nobody looked at them the first time. 

We respectfully suggest there is no reason to wait 
until after Saturday to start the review on those 
Dade County ballots. Dade County says they could have them 




lawyers here. You could do it on Friday while they are in 
the Supreme 

So I think there are ways to expedite this, and I 



can't think of a legitimate reason ^t$> begin the counting 
on Thursday, at least with respect to the Dade County 

MR. RICHARD: Your Honor, you have been very 
accommodating, but if I may have one further comment and I 
will not stand up again. I think Your Honor posed a very 
cogent question when you said, what are the Canvassing 
Boards for? 
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According to Mr. Boies, the only thing that has to 
happen to force the Court to counting ballots is one 
candidate has to protest what the Canvassing Board did, and 
it's a de novo hearing. As a matter of fact, not just a 
candidate, any voter, because Section 168 says, any voter 
can file an election protest, election contest. 

What he is saying is that all somebody has to say is, 
we disagree with what the Canvassing Board did, and that's 
it. We walk into the Court, and the Court begins, once 
again, counting ballots. That is clearly not what is 
intended by the Florida Statutes or the Florida Supreme 
Court or anybody else. 

And I have one other objection, which is this: My 
client is entitled to a hearing before Mr. Boies' client 
gets relief. And every time Your Honor gives him another 
thing^fee's back on his feet asking for one more thing that 
you have already denied him twice. ; 

^pw, there is no reason fotjj^'to -- we've already 
truncated this proceeding so that my client has little or no 
time to prepare for a hearing, and we are entitled to a 
hearing before Mr. Boies begins getting the relief that he 
claims he's entitled to. No matter how he couches it in his 
language, no matter what he says about this being a legal 
argument, the fact is, he's asking this Court to give him 
everything that he has requested, which is to begin another 
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ballot recount, before he has provided one iota of evidence 
or permitted my client to have one hour of hearing on 
whether or not he's entitled to that recount. 

And there is no way that he could read the law of this 
state to say that all he has to do is stand up and say, we 
disagree with what the Canvassing Board did, and then the 
Court has to begin, once again, counting ballots, what he 
calls de novo. If that's the case, we don't need Canvassing 
Boards, we don't need an election. All we need to do is 
have people submit ballots to the courts, and let the courts 
do the counting, and the courts will runs our elections in 
this stateX I 

With Your Honor's permission, I have a colleague who 



to the 



vvun rour nonors permission, i nave a cc 
has specific issues that he would like to suggest 
Court that needs to fc>e decided at an evidentiary hearing 
before anybody starts counting ballots. 

. MR. BECK: Your Honor, this goes to Mr. Boies' 
statements that the Court could at least begin counting, I 
think it was ballots from one of the counties on Thursday 



befor^n*^^e%e^fe?i^W^ 

THE COURT:" No, I think there is a misunderstanding 
here, and I gather Mr. Richard objects to having any limited 
argument on matters of law on Thursday, and I certainly can 
appreciate that. They argued and truncated. It seems like 
maybe the duck is working on you in the form of maihem, 
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perhaps unduly. 

But we're not talking - nobody needs to get excited. 
I understand he's asked for it several times, to start 
counting on Thursday, but I can't strip you of every right 
that is known to anybody to accommodate that. We're not 
going to start counting on Thursday unless they tell me that 
I've got to do something else. And if they do, I hope they 
give me some instructions on precisely how to carry out 
their directions. 

But, otherwise, I've got it structured here, and the 
only thing we were talking about doing is, perhaps, dropping 
back and, if it was possible, late Thursday have a limited 
hearing on just matters that he says are matters of law. 
But what happens is, we start getting some of these mixed up 
with Palm Beach and Dade County, which they are a little 
different, and there^ertainly may be different 
considerations. 

*--*--- - , o have, perhaps, this as 



we do have, perhaps, this aspect of there being 
whether the standard is some abuse of discretion by the 



Canvassing Board when they made their determinations, 
whether or not they have abused it in the process that they 
used. As opposed to, if we have another set that they have 
never undergone any process at all, that they perhaps need 
to be counted, or at least reviewed to determine whether 
it's necessary to count. 
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And when you start talking about 10,000 ballots, and 
if can count 2,400 or 2,500 a day, you're still talking 
about five days. I understand the problem. And it may be, 
under my schedule, he may be correct. If it takes five days 
to do it, then it's going to go, say, from Saturday 
afternoon or Sunday, if we get to that. 

Hopefully, we can wave a magic wand and have the 
Judges maybe magically appear or some Clerks of the Court. 
But if you counted - if it took five days through Thursday 
of the 7th, then that's where we are. This is the time I've 
given. And then any appellate process that is after that, 
then somebody else will be burning the midnight oil, too. 

MR. BECK: If you will bear with me for a couple of 
moments, I need to alert this Court to what kind of hearing 
we thinj^ould^be quired b^fore'^p counting begins, 
because we're going to have that hearing on Thursday. 

. He says that the question of what standard to apply is 
purely a legal issue. I need to do this, also, Your Honor, 
frankly, because Mr. Boies has stated that he's going to go 
up on appeal on this, claiming it's a legal issue, and we 




need to have stated on the record our position of this. 

, Your Honor, if youNever get to the point 
of examining ballots, you will, of course, be attempting to 
ascertain the intent of the voter, and in order to do that, 
you're going to have to develop standards, or someone is 
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going to have to develop standards. And, Your Honor, those 
standards are going to have to come after an evidentiary 
hearing where facts are presented, including expert 
testimony, concerning how the machines work, for example, 
what accounts for the undervotes. 

Mr. Boies, today, has said that it's a pure question 
of law that has been decided by other courts and no evidence 
needs to be heard on it. And, yet, if anybody looks at his 
witness list, what you see is that the vast majority of the 
witnesses that he said he was going to call are, in fact, 
directed to the factual question of what should you be 
looking for on a ballot in order to ascertain voter intent. 




line is higher than another, therefore, if there is a 
le, it must be some indication of a failed attempt t 



show 
machin 

dimple, it must be some indication of a failed attempt to 
vote. We have statisticians who says that theirs are wrong. 

They have listed the designer of a voter machine as 
one of their witnesses. My understanding it's not one of 
the machinefc_use(3©d^ said that certain 

types of rubber, which he thinks were used in Palm Beach, 
could present such a hard surface that someone would try to 
vote and wouldn't be able to and would just make one of 
these dimples. 

I had a brief opportunity to talk to the people who 
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designed the actual machines that were used in this 
election, and they say this man is wrong. They say he's 
wrong about what kind of material, rubber was on the back, 
and they also say he's wrong about whether an indentation 
could be made with a stylist. 

You're going to ask to decide whether these 
indentations are votes. In fact, the gentleman I talked to, 
again, I just had a brief opportunity before we came over 
here, they indicated that there is a whole bunch of ways 
that indentations and surface dislocations can be made on 
ballots that have nothing to do with a voter with a stylist 
in his or her hand trying to vote. 

They've also listed as one of their witnesses a former 
elections supervisor of Palm Beach, Mrs. Winchester, who has 
said ho^thejriad^ps work and n^j/ they might malfunction 
and leave dimples. 

'. There is a man that I have not had a chance to talk 
to, bu^oS of my colleagues was reading the Wall Street 
Journal, he handed this to me on my way over to court today, 
and what "if -says in the Wall Street Journal is, "Palm Beach 
County's voting equipment manager, Mr. Enus, disagrees with 
Mrs. Winchester. He says the county's 5,000 voting machines 
are in perfect working condition, and during the off season 
remains stored in an air-conditioned warehouse. He argues, 
it's easy, even with rigid backing strips, to punch cleanly 
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through a chad. Quote, it doesn't, make a dimple, Mr. Enus 
says, it makes a hole every time." 

Now, Your Honor, we think that before any Court 
determines standards to ascertain whether a dimple that may 
appear on a chad is in, in fact, a vote, the Court needs to 
hear evidence about how these dimples can get on the chad, 
where the dimples come from, and whether the theories that 
underly the challenge that Mr. Boies is raising here have 
any basis, in fact, or not. We don't think they do. We're 
going to need to present evidence on that, even if Mr. Boies 
does not. Thank you, Your Honor. 

MR. KLOK: Your Honor, one last point. Thursday, 
Your Honor, at the close of business is when we are supposed 
to ibe^ina^f^a^ we're in 

the Supreme Court^nd on T^iurs^v, asVell. 

The United States Court of Appeal today entered an 
order requiring the Secretary of State to basically send 
extensive materials up on the balloting that was done in the 
State of Florida by counties to determine overvotes and 
undervotes. As Your Honor knows, everyone is in the act. 

The fact is, it's not possible to have this kind of 
mini hearing on a Thursday afternoon before we've even had 
an opportunity to file our defenses. 

THE COURT: I'm going to leave the schedule the same. 
In looking at it with what all the competing interests here 
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and the equity, I think this is the best I can fashion to at 
least be unfair to both sides equally. And I'm trying to 
deal with it so that equitably each of you, under these 
circumstances, are accorded the best accommodation that can 
be accorded. I don't see how I can do anything else. 

I think that we've got it interwoven. We might as 
well hear it at one hearing, any assertions as to matters of 
law, whether these questions are matters of law, or if they 
are matters that require evidence. 

As I indicated at the outset, I don't know when we 
started, but it was sometime ago, that everybody could get 
what evidence you felt was going to be necessary. If you 
had a position if you wanted to assert that required 
evidence, then have it so we can proceed, and we will go 
just as long as somebody is still standing on Saturday, 
beginning at nine. 

And then if we get into any prospective ballot 
counting, we will do the best we can and finish just as 
expeditiously as possible. I don't know of anything else 
thaU>^n 1 cWigc6?eefe today, except there is one item, 
and as we've had the discussion, there has not been on the 
proposed exhibits, and I haven't seen the exhibits of the 
Defendants, but I would like to direct that somebody produce 
the voting machines that they used in Palm Beach and 
Dade County. 
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I don't know how big these things are. I don't know 
what perhaps I'm asking. Perhaps we need to see just what 
it was that was being operated, or at least an example of 
it, along with any attendant instructions or whatever that 
were given concerning the usage of the machines. Let's have 
it so we can look at that, along with all of the other 
items. 

MR. BOIES: I think we agree, Your Honor. There are 
some different models, and we'll work out a way of getting 
the Court something that is typical. 

MR. BECK: I think I have a reasonable idea of which 
models were used in which counties. I think we're going to 
neeoNbVever-^^^ 

THE COURT: How big are these things? 

MR. BECK: They are not very big, Your Honor. That is 
not going to be nearly the problem that the ballots are. I 
think we do need to bring up the actual machines from 
Palm Beach County, because, unless Mr. Boies isn't going to 
put on any evidence, what he's indicated in press briefings 
is that the rubber gets real hard and that means somebody 
can't punch through - 

THE COURT: You can bring whatever. All I ask is for 
is somebody to get me something, at least one of the 
machines used in those places. I'm not asking whether it 
was identical. It's just visual purposes. 
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MR. BECK: I've got the machines I can bring it. 

MR. BOIES: We can do that, Your Honor. And perhaps 
we could stipulate that representatives of both sides could 
inspect the machines that were actually used and try to 
select, see if we can agree on bringing one or more. 

THE COURT: What I would like is whatever was there 
that a typical voter in each of those counties would have 
looked at and utilized when a voter in one of those counties 
voted. 

MR. BECK: We agree to it, but they are not our 
machines. _— 

THE COURT: My friend Mr. Greenburg could come to the 
rescue, perhaps ^ 

MR. GREENBURG: Your Honor, we will send it up with 
our ballots, along witji all of the instructions of the 
sample ballot. 

; THE COURT: I really like that guy. You're going to 
send up a sample what? 

MR. GREENBURG: A voting booth, a sample voting booth, 
and a ballot .that we had posted at the briefings. 

MR. McMAHON: We can do the same for Palm Beach 
County. We can send a sample of each. 

THE COURT: They are going to bring those. Now, it's 
going to be up to these parties, if somebody is objecting to 
whatever it is that they are going to do, they are going to 
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bring us what they had, and I'm not going to hear anybody 
sitting up here that didn't bring anything object to 
whatever it is they brought. I'm asking them to bring me 
what was presented to a voter down there. 

It's going to behoove anybody that wants to object to 
whatever it is they brought to get yourself down there to 
look at it, and if you've got an objection, see if you can 
get it corrected before they bring it. 

MR. BOIES: We'll do that. 

MR. BECK: We will have somebody go and make an 
arrangement with the folks from the county so we can both be 
there and look and agree that it's a fine machine. 



very 
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November 28, 2000 

Order Requiring the Delivery of Certain Ballots from Palm Beach 
and Miami-Dade Counties 



IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR LEON COUNTY, FLORIDA 

CIVIL DIVISION 

ALBERT GORE, JR., Nominee of the 

Democratic Party of the United States CASE NO. 00-2808 

For President of the United States, et al .. cr, 

c3 

Plaintiffs, o "7\ 

KATHERTNE HARRIS, as Secretary 3 ' ' 1 

of State, State of Florida, et al.. ^r- O 

cn 

Defendants. - ~~ ^ 



ORDER REQUIRING THE DELIVERY OF CERTAIN BALLOTS 
FROM PALM BEACH ANT) MTAMI-DADE COTINTTFS 

This matter came before the Court for a hearing on November 28, 2000. Having heard 

the arguments of ™skA being o^ej^i^^lv^dvised of the premises, it is hereby 

ORDERED and ADJUDGED as follows: Of^Q \ 

1. Defendant David Leahy, Supervisor of Elections for Miami-Dade County, in 
response to Plaintiffs' Request for Production, shall produce to the Clerk of the Circuit Court of 
Leon County, Florida (hereinafter the "Clerk") the approximately 10,750 "undervote" ballots 



cast in the presidential electron in Miarl-Dade County on November -7, 2000, as well as the 
final precinct tally sheets. Of 



2. Defendant Theresa LePore, Supervisor of Elections for Palm Beach County, in 
response to Plaintiffs' Request for Production, shall produce to the Clerk the approximately 3300 
"disputed" ballots cast in Palm Beach County for the general election held on November 7, 2000, 
as well as the final precinct tally sheets. 



3. These ballots shall be secured, transported by police vehicle, and delivered to the 
Clerk by officers of the Miami-Dade Police Department and Palm Beach County Sheriffs 
Office, respectively. The ballots shall be delivered to the Clerk by 43:00 ife£n on Friday, 
December 1,2000. 

4. Defendants Leahy and Lepore shall coordinate the delivery of the ballots with the 
Clerk. The Clerk shall confirm the particular time and manner of the delivery to the courthouse, 
and shall keep the Clerk's office open to accept delivery of the ballots immediately upon their 
arrival. Upon such delivery, the Clerk shall execute a receipt in the form attached to this Order, 
provide a copy to the officers, and file a copy in the record of this case, evidencing that the 
ballots have been delivered and received, and that the Clerk lias assumed custody, control, and 
responsibility over the ballots. 




5. Defendants Leahy and Lepore shall also deliver sample voting machines, ballots, 
and instructions used in the elections in their respective counties including those requested by the 
parties. 

6. The Plains shall reimburse the Defendant counties for the expenses incurred 
and their compliance with Plaintiffs request as granted in this OrjjSjr. 

7. In addition afemkining ballots cast in Palm Beach County and Miami-Dade County 
for President of the United States in the 2000 general election shall be sent separately pursuant to 
the same procedures set forth in this Order as soon as practicable following the delivery of the 
ballots previously re^jLtdb^tiie Plainlft^Mithuig hi this«a^^ph shall prevent the ballots 

I by the Plaintiffs from being sent immediately today. Defend 



requested by the Plaintiffs from being sent immediately today. Defendants George Bush and 
Richard Cheney shall reimburse the defendant counties for the expenses incurred in their 
compliance with this paragraph. 
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8. Nothing in this Order shall be construed as waiving any party's evidentiary objections 
concerning these ballots in the trial of this matter. 

DONE AND ORDERED in Chamber in Leon County on this 29 th day of November 

2000. 




Honorable Judge N. Sanders Saul 



cc: Copies furnished to all parties in this case 
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Ballot Transfer Cases for the below listed precincts 
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November 30, 2000 

Gore Motion to Correct Certified Results of Nassau County Election 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 



ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for Vice President of the United States, 

Plaintiffs, 

v CASE NO.: 00-2808 




KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, and SECRETARY 
OF AGRICULTURE BOB CRAWFORD, SECRETARY 
OF STATE KATHERINE HARRIS AND L. CLAYTON 
ROBERTS, DIRECTOR, DIVISION OF 
ELECTIONS, individually and as members of and as 
THE FLORIDA ELECTIONS >j -ft <fr ft- & 
CANVASSING COMWsiONwy n p n 

THE MIAMI-DADE C(gfNTY CAh 
BOARD, LAWRENCE D. KING, MS 
LEHR and DAVID C. LEAHY as 



LEHK and DA V1JJ L~ LCftn i as * ^ Xr 
members of and as THE MIAMI-DADE COUNTY* 

CANVASSING BOARD, and DAVID C LEAHY, ^ ^ Q 
individually and as Supervisor of Elections, 

THE NASSAU COUNTY CANVASSING BOARD, 
ROBERT E. WILLIAMS, SHIRLEY N. KING, 
AND DAVID HOWARD (or, in the alternative, 
MARIANNE P. MARSHALL), as 
members of and as the NASSAU COUN"A}L/ I Y 
CANVASSING BOARD, and SHIRLEY N. KING, 
individually and as Supervisor of Elections, 



and 

THE PALM BEACH COUNTY CANVASSING BOARD, 
THERESA LEPORE, CHARLES E. BURTON 
AND CAROL ROBERTS, as members 

of and as the PALM BEACH COUNTY CANVASSING BOARD, 
and THERESA LEPORE, individually and as Supervisor 
of Elections, 

and 

GEORGE W. BUSH, Nominee of 
the Republican Party of the United States 
for President of the United States and 
RICHARD CHENEY, Nominee of the 
Republican Party of the United States for 
Vice President of the United States, 

Defendants. 




[OTION TO RESOLVE FACTUAL 
.ND LEGAL ISSUES OF COUNT III 



PLAI 

• W MEMORANDUM OF LAW 

A . r\ 

The Plaintiffs, Aljfelrt GoP^T^^joseph Lieberman, li&ve pursuant to Florida Rules of 
Civil Procedures 1 . 1 00,^200, and 1.5 1 0(d) and Section 102.1 68(8), Florida Statutes (2000), for an 
order determining material facts that exist without substantial controversy and the correct application 
of the governing law to those fasts. 

This Court's authority to determine purely legal questions at the outset of the final 
hearing is further predicated upon the broad and flexible power to fashion appropriate procedures 
in determining an election contest. That statute provides: 
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The circuit judge to whom the contest is presented may fashion such orders as he 
or she deems necessary to ensure that each allegation in the complaint is 
investigated, examined, or checked, to prevent and correct any alleged wrong, and 
to provide any relief appropriate under the circumstances. 

Section 102.168(8), Florida Statutes. 

Because Florida law specifically empowers the Circuit Judge to fashion appropriate 
orders for determining how issues are to be resolved, this Court clearly has the authority to 
adjudicate purely legal issues that rely on undisputed facts without any necessity for the further 
delay of an evidentiary hearing. Indeed, even when facts are disputed, a situation not confronted 
by this motion, this Court is empowered to limit the presentation of testimony so that the issues 
can be promptly resolved: 

However, the Court in its discretion may limit the time to be consumed in taking 
testimony, with a view therein to the circumstances of the matter and to the 
proximity of any succeeding primary or other election. 

Section 102.168(7), Florida Statutes. Further underscoring the statutory duty to determine issues 
in an election contest as promptly as possible is the legislative mandate for an immediate 
hearing: 

Any can^SLualified elector, or taxpayer presenting such a contest to a circuit 
judge is entitled to an immediate hearing. 

Section 102.168(7), Florida Statutes. Thus, the unusual flexibility over procedure and remedy conferred 

upon this Court, combined with the imperative ^o*r^imediac^cl^ly establishes the Court's authority to 

proceed directly to the purely legal issues, based on uncontradicted evidence, while limiting the taking of 

testimony to only those issues encompassing substantial disputed facts. 
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Grounds for Motion 
In support of this Motion Plaintiffs show: 

I. The material facts related to Count III are not in substantial controversy. They can 
and should be resolved by this Court. This action will expedite resolution of this 
critical case. 

II. Count III alleges that by certifying the results of the November 7, 2000 ballot count 
instead of the results of the recount mandated by Section 102.141(4), Florida 
Statutes, conducted on November 8, 2000 the Nassau County Canvassing Board 
received illegal votes of sufficient number to change or place in doubt the outcome of 
the election. 

The material facts that are without subst^iti^ontroversy are: 

r of Elections informed 
ment of State that unofficial returns of the general election for 
President and Vice President of the United States in Nassau County showed 
Gore/Lieberman with 6,952 votes and Bush/Cheney with 16,404 votes, 
b On November 8, 2000, the Nassau County Canvassing Board conducted the 

*o 4 \ J 

machine recount of ballots mandated by section 102.141(4), Florida Statutes 

(2000)1*^0 

c. The statutorily mandated machine recount produced returns of 6,879 votes for 
Gore/Lieberman and 16,280 votes for Bush/Cheney, a net gain of 51 votes for 

,. L/jO i i k Ay* 

Gore/Lieberman. 





d. On November 8, 2000, the Nassau County Canvassing Board certified, to the 
Department of State, the returns based on the statutorily mandated machine 
recount. Those official results were 6,879 votes for Gore/Lieberman and 16,280 
votes for Bush/Cheney. 

e. On November 24, 2000, the Nassau County Canvassing Board met without the 
notice required by section 286.01 1, Fla. Stat. (2000). 

f. David Howard, a member of the Board, did not attend the November 24, 2000 
meeting. 

g. Section 1 02. 14 1(1 ) of the Florida Statutes sets forth the rules to be followed to 
select a replacement Board member in the event that a member of the Canvassing 
Board is 

h. Subsections (l)(a), (b), (c) and (d) of Section 102.141, Florida Statutes, provide 
t has opposition in the election being 



d is unable to serve. 
Subsections (l)(Wb), (c) and (d) J( Section 102.141 
that a person who is a candidi^Jjt^has opp^it 



canvassed is not eligible to be appointed as a substitute member of the 
Canvassing Board canvassing that election, 
i. On November 24, 2000, Marianne Marshall, a Nassau County Commissioner, 



•ved as a substitute Board member in place of David Howard, 
iU was a candidate with op 



election. 



i Marianne Marshall was a candidate with opposition in the Noi ember 7, 2000 

k. As of the November 24 ,h Canvassing Board meeting, no party, candidate or 
elector had pi^tested the jesults from the statutorily mandated recount on 



November 8. 



1. At the November 24 meeting, the Nassau County Canvassing Board decided to 
submit a new certification to the Department of State, containing the unofficial 
election night returns (Gore/Lieberman 6,952 votes and Bush/Cheney 16,404 
votes) instead of the returns of the statutorily mandated machine recount (6,879 
votes for Gore/Lieberman and 16,280 votes for Bush/Cheney). 

m. The Board thus changed its certification and certified the same November 7 
results that it had previously rejected as incorrect in place of the November 8 
machine recount returns that it had certified on November 15. 

n. The Nassau County Canvassing Board transmitted this new certification to the 
Department of State on Friday November 24, 2000. 

o. The November 24, 2000 certification is signed by Marianne Marshall as 



"Chairma 
IV. The fol 

and m-o are 
Exhibit A 



ovember 24, 2000 certification is signed 
L.nairman, Board of County Commissioners". 

following attached exhibits establish the facts enumerated in paragraphs a-d; j; 



Exhibit B 
Exhibit C 

Exhibit D 
Exhibit E 
Exhibit F 



2 without substantial controvei^y . 
Initial returns reported by Nassau County Canvassing Board to the Secretary 



of State, November 7, 2000 
^ of Coi 



c< 

Mac] 
:cretary 



chine recount 



lated November 7, 2000 
returns reported by Nassau County Canvassing Board to the 

asSr A 

.A 

lertificate of County Canvassing Board Recount, dated November 8, 2000 
Certificate of County Canvassing Board, dated November 24, 2000 
Certification of Elections Canvassing Commission dated November 26, 2000 



These exhibits are public record and therefore admissible as direct evidence under section 
90.803(8), Florida Statutes (2000). In addition, because there is no official transcript available for 
the November 24 meeting of the Canvassing Board, the affidavit of John Cascone, Esq., an attorney 
who represented the Florida Democratic Party at the November 24 meeting is attached as Exhibit G. 
It establishes that the facts in paragraphs e, f, i, k, 1 and m are without substantial controversy. The 
matters in paragraphs g and h are subject to judicial notice, section 90.201(1), Florida Statutes 
(2000), and are therefore without substantial controversy. 

Florida Rule of Civil Procedure 1 .51 0(d) authorizes a court to enter an order specifying that 
certain material facts exist without substantial controversy and that the facts so specified are deemed 
established at trial. Federal Insurance Company v. Mercer, 237 So. 2d 243 (Fla. 4 ,h DCA 1970) 
(details of automobile purchase ^ablished). The court may determine which facts are without 
substantial controversy by examining the evidence, examining the pleadings, and interrogating 
counsel. Fla. R. OvSJ 510<^#^^ Cq^^ 

Once the facts without substantial controversy are determined the court should determine as 
a matter of law what follows from those facts. Pickles v. McArthur, 240 So. 2d 862 (Fla. 3 rd DCA 
1970) (factual determination that employees did not commit torts in the course and scope of their 
employment properly led to legal conclusion that their employer could not be liable for the torts.); 
White v. Harmon Glass Se^cfoffjprida, Inc.,^ 316^S^^jS9"(Fla. 4 ,h DCA, 1975) (trial court 
properly determined covenant not to compete was sufficient and that White breached it). 

What follows from the rjpssau County facts is thaj^-as a matter of law -- the certification of 
state wide returns of the year 2000 Presidential election must include returns obtained from the 



statutorily mandated recount from Nassau County of 6,879 votes cast for Al Gore and Joe Lieberman 
and 16,280 votes cast for George Bush and Richard Cheney as reported on November 8, 2000. 

On November 8, the Nassau County Canvassing Board recounted all ballots cast for 
President and Vice President in the November 7, 2000 general election as Section 102.141(4) 
requires. In a mandatory recount, a canvassing board must "examine the counters on the machines or 
the tabulation of the ballots cast in each precinct in which the office or issue appeared on the ballot 
and determine whether the returns correctly reflect the votes cast." §102.141(4) Fla. Stat. (2000). 
Where there is a discrepancy between the initial election night returns and the returns from the 
statutorily mandated recount, Section 102.101(4) requires the canvassing board to certify the vote 
totals obtained in the statutorily mandated recount: "If there is a discrepancy between the returns and 
the counters of the machines or the tabulation of the ballots cast, the counters of such machines or 
the tabulation of the ballots cast shall be presumed correct and such votes shall be canvassed 
according" LL N 

As the Court of Appeals held in Morse v. The Dade County Canvassing Board, 456 So. 2d 
1 3 1 4 (Fla. 3 rd DC A, 1 984), "the canvassing board is a neutral body whose functions are ministerial in 
nature." Particularly in the absence of any protest by. a proper party in interest, the Nassau 
Canvassing Board had d^a^ority or discretion sua spdnt^b^ake any determination that the 
initial election night returns are more reliable than the results of the statutorily mandated recount. 

*J? f tha, Pit <>*V* JL 

The Morse court held that "[e]ven where there is a discrepancy between the tabulation of ballots and 
the returns, the statute requires thaUabulation of ballots be presumed correct and that the board 

canvass the votes accordingly - "^ ] 



The law required the Nassau County Canvassing Board to certify to the Secretary of State the 
results of the "tabulation of the ballots" determined in the statutorily mandated recount. The Board 
certified those results on November 8. The Board's November 24 th revised certification reverting to 
the election night "returns" resulted in the inclusion of a number of illegal votes and the exclusion of 
a number of legal votes that, in combination with the other votes at issue in this proceeding, are 
sufficient to change or place in doubt the result of the election. The Board's November 24 th revised 
certification reverting to the election night "returns" unless remedied will cause a person other than 
the successful candidate to be elected to office. 

The refusal of the Nassau County Canvassing Board to certify returns reporting the votes for 
candidates identified in the recount mandated by section 102.141(4) is misconduct sufficient to 
change or place in doubt the result of the elections,^, / jp^. 

r r*. 

As a matter of law, the November 24 meeting was illegal because (i) no proper public notice 
was provided as required by se« <&» 286.0 1 1 Florida Statutes, and (ii) the Board was illegally 
constituted pursuant to Section 102.141(1) Florida Statutes because Canvassing Board member 
Marianne Marshall was a candidate for County Commissioner, District 5, in a contested election. 

The failure of the Nassau County Canvassing Board to provide required legal notice of the 
November 24 meeting, and the illegal composition of the Canvassing Board at such meeting 
independently renders the >^e^b«^24 certification^u^^^Bid. 

WHEREFORE, Plaintiffs move the Court to determine that Secretary of State and the 
Elections Canvassing Commission must include in the final certification of presidential votes in the 



State of Florida the 1 6,280 votes 



for George W. Bush and Richard Cheney and the 6,879 votes for Al 



Gore and Joe Lieberman as reflected on the valid certification submitted by the Nassau County 



Canvassing Board on November 8, 2000. 

-HA 

Respectfully submitted this yJ day of November, 2000. 

Counsel for Albert Gore, Jr. and Joseph I. Lieberman 




Mitchell W. Berger^ 
Florida bar No. 311340 
Berger Davis & Singerman 
215 South Monroe Street Suite 705 
Tallahassee, Florida 32301 
Telephone: 850/561-3010 
Facsimile: 850/561-3013 




W. Dexter/Douglass ^ 
Florida Bar No. 0020263 
Douglass Law Firm 
21 1 East Call Street 
Tallahassee, Florida 32302 
Telephone: 850/224-6191 
Facsimile: 850/224-3644 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true copy of the foregoing has been furnished by United States 
mail, hand delivery or facsimile transmission this day of November, 2000 to the following: 



Barry Richard 
Greenberg Traurig 
101 East College Avenue 
Tallahassee, FL 32301 
for Governor Bush 

Deborah Kearney, General Counsel 

Florida Department of State 

400 South Monroe Street, PL 02 

Tallahassee, FL 32399 

for Secretary Katherine Harris and 

the Elections Canvassing Committee 



Andrew McMahon 
Palm Beach County Attorney Office 
301 N Olive Avenue, Suite 601 
West Palm Beach, FL 33401-4705 
for Palm Beach Canvassing Board 

Bruce Rogow 

Bruce S. Rogow, P.A. 

500 East Broward Boulevard, Suite 1930 

Ft. Lauderdale, Florida 33394 

for Palm Beach Canvassing Board 



Yulee, Flor 
■ Lfor Nassau 

Terrell C. * 



Michael S. Mullin 
191 Nassau Place 
ulee, Florida 32097 

County Canvassing Board 



Donna E. Blanton 
Steel Hector & Davis 
215 South Monroe Street, Suite 
Tallahassee, FL 32301 
for Secretary Katherine Harris 
the Elections Canvassing C< 

M( 

Tucker Ronzetti 21 
Assistant County Attorney*}' 
111 N.W. 1 st Street 
Miami, FL 33130 
for Miami-Dade County Canvassii 

Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street - 
Tallahassee, FL 32301 Qf 

for the Republican Party flN f fh Shirley King 

Nassau County Supervisor of Elections 
Craig Meyer ^ ^ ^ 1 1 North 1 4 ,h Street, Suite 1 1 

Florida Department of Agriculture and Fernandina Beach, FL 32034 

Consumer Services 
The Capitol 

Tallahassee, FL 32399 



. Madigan 

e >r Or j-'Harold R. Mardenborough, Jr. 

McFarlain Wiley Cassedy & Jones 
215 South Monroe Street, Suite 600 
Tallahassee, Florida 32301 
for Intervenor Butler 

R.Trank Myers 
Messer Caparello & Self 
215 South Monroe Street, Suite 701 
Tallahassee; Florida 32301 
for Intervenor Named West Florida Voters 




— - *>*&*r ■ 1 1 North 14'" S< 
are and Fernandina Bea 
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Gary Rutledge 

Rutledge, Ecenia, et al 

4 th Floor, 215, S. Monroe Street 

Talahassee, Florida 32301 
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BILL McCOLLUM 
BILL NELSON 
JOE SIMONETTA 
JOEL DECKARD 
WILLIE LOGAN 
ANDY MARTIN 
DARRELL MCCORMICK 



U. S. REPRESENTATIVE 
4TB CONGRESSIONAL DIST* 
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14413 


DEM 


8489 


LAW 


52 


REF 


67 


NPA 
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45 


NPA 
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:1L§ 
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9992 42.0 
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22/ 22 
100.0 



CHARLIE CRIST 
GEORGE SHELDON 
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DEM 
NPA 



14808 
7174 
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VICKI SAMUS 
KEITH SAWYER 



REP 
DEM 
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COUNTY COMMISSIONER 
] DISTRICT #5-- 

22/ 22 i 

' 100.0 I MARIANNE MARSHALL 
| JIMMY HIGGINBOTHAM 
679 69.4 J WILLIAM CAULKINS 



22/ 
100 



REP 
DEM 
NPA 
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REP 
DEM 
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CONTROL, GROUP 1 
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100.0 DISTRICT 4 



10899 61.5 
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" 22/ -22 
100.0 



SARAH BELL 
MILT SHIRLEY 



4173 " 44.1 
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JIM ADAMS 
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NASSAU SOIL & WATER 
CONSERVATION DIST. GRP. 3 
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100.0|NO. 1 



22/ 22 
100.0 
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7972 44.9 
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NASSAU SOIL & WATER 
CONSERVATION DIST. GRP. 5 



22/ 22 
100.0 
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NO 



CIRCUIT COURT JUDGE 
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11118 48.8 
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100.0 
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22/ 22 
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RETAIN 

JUSTICE LEWIS 



JUSTICE OF THE 
SUPREME COURT 




11106 61.2 
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SCHOOL DIST . 



22/ 22 
100 .0 



£ "All S:S | 
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4932 21.5 
18018 78.5 
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RETAIN 

JUSTICE QUINCE 
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NO 



10763 61.1| Registration 
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FIRST DISTRICT 
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RETAIN 

JUDGE BROWNING 



FIRST DISTRICT 
COURT OF APPEAL 



J5. 



22/ 22 J 



"2/ 22| 
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CERTIFICATE OF COUNTY CANVASSING BOARD 
STATE OF FLORIDA 
Nassau County 

We, the undersigned, HONORABLE ROBERT E. WILLIAMS County Judge, 
HONORABLE SHIRLEY N. KING Supervisor of Elections, and 

HONORABLE DAVID HOWARD Chairman of the Board of County 

Commissioners, constituting the Board of County Canvassers in and for said 

County, do hereby certify that we met on the 7TH day of November, 

A.D., 2000, and proceeded publicly to canvass the votes given for the several 
offices and persons herein specified at the General Election held on the 7th day 
of November, 'A.D.^2000 as shown by the returns on file in the office of the 
Supervisor of Elections. We do hereby certify from said returns as follows: 



For President of the United States, the whole number of votes cast was 
23, 782 of which number 



George W. Bush and Dick Cheney (REP) received 
Al Gore and Joe Liebei 
Harry Browne 

Ralph Nader and Winona LaDuke (GRE) received 
James Harris and Margaret Trowe (SWP) received 

John Hagelin and Nat Goldhaber (LAW) received 

Pat Buchanan and^Sola Foster (RBF) receiveci 
David McReynajWs and Mary^JBollis (SPF) received' - 
Howard Phillips,'and J. Curtis Frazier (CPF) received 



16,404 




Monica Moorehead and Gloria La Riva (WWP) received 1_ 

<t m \ ^ 
May Chote and Miriam E. Lancaster (WRI) received Q_ 



Ken. C. McCarthy and Frank Beifus (WRI) received u 



votes 
votes 
votes 
_ votes 
. votes 
. votes 
. votes 
. votes 
. votes 
. votes 



For United States Senator, the whole number of votes cast was 
23.407 of which number 

Bill McCollum (REP) received 14 ' 413 votes 

Bill Nelson (DEM) received ^489 votes 

Joe Simonetta (LAW) received ^ votes 

Joel Deckard (REF) received — votes 

Willie Logan (NPA) received \Ez votes 

Andy Martin (NPA) received votes 

Darrell L. McCormick (NPA) received IfJ votes 

"Nikki 0." (WPJ) received votes 

Olen C. Faulk (WRiXreceived votes 

Richard Grayson (WRI) received votes 

Brian Heady (WRI) received votes 

Argiris Malapanis (WRI) received votes 

For United States Representative, Fourth District, the whole number of votes cast 
was 23,288 of which number 



Ander Crenshaw (REP) received 
Tom Sullivan (DEM) received 
Deborah Katz 



15,942 



7,018 



KatzPueschel (NPA). received ... 328 

Vince W.Ray (WRI, received Co^fe" 

For Treasurer, the whole number of votes cast was 22,853 
number 

Tom Gallaghe^REP) received 16,554 



7* 

_ received 

3EM) received^ Q J^1 



John Cosgrovi 

For Commissioner of Education, the whole number of votes cast was 
22,277 ifrv&^iumber 

Charlie Crist (REP) received 14,808 ^ votes 

George H.Xeio^JDEM) iMM&Q^ ^^LjV VOtes 

Vassilia Gazetas (NPA) received votes 

N IK AY. 



For State Representative, Twelfth District, the whole number of votes cast was 
24,028 of which numbei 

Aaron Bean (REP) received 16,679 votes 

Bobby Hart (DEM) received 7,349 - votes 



For CLERK OF TTE CIRCUIT COURT 



the whole number of votes cast was 23.778 
J.M. OXLEY, JR. 



T.J. GREESON 



received 
received 
received 
received 



12,620 



11,158 



of which number 



votes 
votes 
votes 
votes 



SHERIFF 



the whole number of votes cast was 

W.R. GEIGER 

K.A. FAIRER 

ALAN BURNLEY 



24.331 



received 
received 
received 



■7,639 



of which number 



votes 
votes 
. votes 



For PRCFEKTY APPRAISER 



the whole number of votes cast was b 4F~ 



JA^ES PAGE 



of which number 



GILBERT LEE 



For TAX COLLECTCR 

the whole 



received 
received 
j uaceived 

~ =™ : 



16,177 



7.472 



votes 
_ votes 
votes 
votes 



TQM tff l I TAM S ,, 
QfMXLYN Mil f FT? 



e number of votes cast was 23, 773 ■ of • 

Jr^. A received g.gy 



which number 



t4 r 

OF ELECT 



the whole number of votes 



received 
received 
received 

\ 



votes 
votes 
_* votes 
votes 



VICKI CAfWJ 





received 13,2 "' 



. of which number 



^ received 



votes 
votes 
votes 
votes 



For COUNTY OCWISSIQNER DST 1 

the whole number of votes cast was 23,52 

NICK DEQNAS 



i 



_ of which number 



LEXI ALVAREZ 



received 
received 
received 
received 



12,81 



votes 
votes 
votes 
votes 



For COUNTY CCMSSICftER, DST 3 

the whole number of votes cast was 23,133 



. of which number 



VKXISAMJS receded 14,167 

KEITH SAWYFR_ _ received ~T%T 

■ received 



votes 
votes 
votes 



- receiv ed votes 



For COUNTY CCWISSICMR, D5T 5 

the whole number of votes cast was 23.773 

MARIA^E MARSHALL 



. of which number 



received 13,920 



J IWT HIGGINR07T-JAM rece ived 1H40 

W ILLIAM GAULKI^_ received ~f§t 
received 



_ votes 
_ votes 
votes 
votes 



For OCEAN, H IGHWAY & PORT AUTHORITY. HfiT 1 
the whole number of votes cast was 21,325 



. of which number 



DANNY LEEPER received 14f656 

WEUMES . received 

' received 

receded 




rr n 



votes 
votes 
. votes 
votes 



S ARAH BELL 

M IL! SHIRLEY 



For AMELIA ISLAM) MOSQUITO CONTROL GROUP 1 

the whole number ofvotes cast was 9,464 ^^^Z 




STEVEN LA_ 

<9 *« * .Sygg 



votes 
votes 
votes 
votes 

For NASSAU SOIL & WATER CONSERVATION DST GRP 5 

the whole number ofvotes cast was jfi.^ nfwh,7i^^: 

TOWY BOLTON Lived 11t346 . 

DEA___J__£ received 5,627 ~ ™ tes 

received votes 



the whole number of votes cast was 




of which number 




received 


votes 




received 


votes 




received 


votes 




received 


votes 


For 


the whole number of votes cast was 




of which number 




received 


votes 




received 


votes 




received 


votes 




received 


votes 


For 


the whole number of votes cast was 




of which number 




received 


votes 




received 


votes 




■ received 


votes 
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PRESIDENT AND 22/ 22 j COUNTY - CLERK OF THE 22/ ~22 

VICE PRESIDENT 100 . 0 j CIRCUIT COURT 100.0 



BUSH/ CHENEY 


REP 


16280 


GORE /L I EBERMAN 


DEM 


6879 . 


BROWNE/OLIVIER 


LIB 


62." 


NADER/LaDUKE 


GRN 


253 


HARRIS /TROWE 


SWR 


0 


HAGELIN/ goldhaber 


LAW 


7 


BUCHANAN/FOSTER 


REF 


90" 


McREYNOLDS/fiOLLIS 


SOC 


4 


PHILLIPS /FRAZIER 


CNS 


3 


MOOREHEAD/LA RIVA 


WD 


3 



69.0jJ.M. OXLEY, JR. 
29.2 j T.J. GREES0N 
. .. 0_. 3..I «»======== s =™- 

1.1 | SHERIFF 

0 . 0 | 

-.o| 



REP 
DEM 



0.0 
0.0 



22/ 22 
100.0 



0.4|W.R. GEIGER 
O.OjK.A. FARMER 
0 , 0 I ALAN BURNLEY 
0.0| 



REP 
DEM 
NPA 



0 0.0 
0 0.0 

o o.o 



UNITED STATES SENATOR 



BILL McCOLLUM REP 

BILL NELSON DEM 

JOE SIMONETTA LAW 

JOEL DECKARD REF 

WILLIE LOGAN NPA 

ANDY MARTIN NPA 
DARRELL McCORMICK NPA 

V. S. REPRESENTATIVE 
4TH CONGRESSIONAL DIST. 



PROFERTY APPRAISER 
22/ 22 \ 

100.0 | 

j JAMES PAGE 

0 0 . 0 j GILBERT LEE 

0 o!o|TAX COLLECTOR 
0 0.0| 

0 0.0 | 

0.0 | TOM WILLIAMS 



22/ 22 
100.0 



0-0 
0.0 



22/ 22 
100.0 



REP 



0 0.0 GWENDOLYN MILLER DEM 

22/ 22 SUPERVISOR OF ELECTIONS 
100. ' ' 



0.0 
0.0 



22/ 22 
100.0 



ANDER CRENSHAW 
TOM SULLIVAN 
DEBORAH PUESCHEL 




VICKI CANNON 
JUDY TINER 



COUNTY COMMISSI 
DISTRICT #1 



REP 

DEM 



0.0 
0.0 



22/ 22 
100.0 



TOM GALLAGHER 
JOHN COSGROVE 



STATE COMMISSIONER OF ' 
EDUCATION 

CHARLIE CRIST REP 
GEORGE SHELDON DEM 0 0.0 

VASSILIA GAZETAS NPA *"> ' ' 0 0.0 

STATE REPRESENTATIVE A "fcj. 22/ 22 

12TH HOUSE DISTRICT J 100.0 



AARON BEAN 
BOBBY HART 



VE 

REP 



NICK DEONAS REP 
|LEXI ALVAREZ DEM 

: | COUNTY COMMISSIONER 
j DISTRICT #3 , 

VICKI SAMUS REP 
KEITH SAWYER DEM 

COUNTY COMMISSIONER 
DISTRICT #5*. 



0.0 
0.0 



22/ 22 
100.0 



0.0 
0.0 



22/ 22 
100.0 



MARIANNE MARSHALL REP 0 0.0 

, JIMMY HIGGINBOTHAM DEM 0 0.0 

0 0,0 WILLIAM CAULKINS NPA 0 0.0 
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OCEAN HIGHWAY & PORT 
AUTHORITY, DISTRICT 1 


22/ 22 | FIRST DISTRICT 
100-0 j COURT OF APPEAL 


22/ 22 
100.0 


DANNY leeper rep 

JAMES GRAVES DEM 


0 0.0 
0 0.0 


i RETAIN YES 
| JUDGE WEBSTER NO 


0 0.0 
0 0.0 


AMELIA IS. MOSQUITO 
CONTROL, GROUP 1 


8/ '"a 
100.0 


1 SCHOOL "BOARD MEMBER" 
DISTRICT 4 


22/ 22 
100.0 


SARAH BELL 
MILT SHIRLEY 

NASSAU SOIL & WATER 
CONSERVATION DIST. GRP. 3 _ 


0 0.0 
0 0.0 

22/ 22 
100.0 


JIM ADAMS 
MICHAEL FRANKLIN 

CONSTITUTIONAL AMENDMENT 
NO. 1 


0 0.0 
0 0.0 

22/ 22 
100.0 


STEVEN LANE 
MICHAEL STOKES 

NASSAU SOIL & WATER 
CONSERVATION DIST. GRP. 5 


0 0.0 
0 0.0 

22/ 22 
100.0 


YES 
NO 

CIRCUIT COURT JUDGE 
REFERENDUM NO. 2 


0 0,0 
0 0.0 

-.22/ 22 
100,0 


TOMMY BOLTON 
DEAN WOEHRLE 

JUSTICE OF THE 
SUPREME COURT 


0 0.0 
0 0.0 

22/ 22 
100. 0 


YES 
NO 

COUNTY COURT JUDGE 


o o!o 

22/ 22 


REFERENDUM NO. 3 


100.0 



RETAIN 

JUSTICE LEWIS 




RETAIN 

JUSTICE QUINCE 



FIRST DISTRICT 
COURT OF APPEAL 



0.0 | Registration 
0.0 1 Turnout 

I 



35170 

25169 71.6 



RETAIN 

JUDGE BROWNING 



FIRST DISTRICT 
COURT OF APPEAL 



RETAIN 
JUDGE ERVIN 



22/ 22 1 ^ \ 

ioo. o| 



YES 
NO 




CERTIFICATE OF COUNTY CANVASSING BOARD RF.COM 
STATE OF FLORIDA 
Nassau County 

We, the undersigned, HONORABLE ROBERT E, WILLIAMS County Judge, 
HONORABLE SHIRLEY N. KING Supervisor of Elections, and 

HONORABLE DAVID HOWARD , Chairman of the Board of County 

Commissioners, constituting the Board of County Canvassers in and for said 
County, do hereby certify that we met on the 8TH ' d a y 0 f November, 
A.D., 2000, and proceeded publicly to canvass the votes given for the several 
offices and persons herein specified at the General Election held on the 7th day 
of November, A.D., 2000 as shown by the returns on file in the office of the 
Supervisor of Elections. We do hereby certify from said returns as follows: 



For President of the United States, the whole number of votes cast was 
23,581 of which number 



George W. Bush and Dick Cheney (REP) received 
Al Gore and Joe Lieberman (DEN: 
Harry Browne arid ^ d|ivier|(L|E 
Ralph Nader and \ 

James HarSg andj||Margaret Trowe (SWP) received 
John Hagelin and Nat Goldhaber (LAW) received _ 
Pat Buchanan and Ezola Foster (REF) received 



16,280 




David McRe; 
Howard Philli; 



and 



i Mary CalA 



bllis (SPF) received^ 



ps; and J. Curtis Frazier (CPF) receivec 



Monica Moorehead and Gloria La K"iva (WW?) received 1 ^ ^ 
May Chote and Miriam E. Lancaster (WRI) received Q 
Ken. C. McCarthy and Frank Beifus (WRI) received 0_ 



. votes 
. votes 
. votes 
. votes 



For 

the whole number of votes cast was of which number 



_ received _ 
received 
received 



votes 
votes 
votes 



. received votes 



the whole number of votes cast was 0 f which number 



. received votes 

received 



votes 



received - ■ votes 

. received votes 



the whole number of votes cast was of which number 



received 



votes 



_ received votes 

_ received votes 







FFfn 

_ 



the whole number of votes cast was of which number 

received' 



votes 
votes 
votes 
votes 




Supervisor of Erection^ ^^^Mfr 

Ur>t iav> 




Chairman, Board of County Commissioners 



Total ballots cast in Nassau County was 25,387 for a 72.2 percent 
turnout. 



CERTIFICATE OF COUNTY CANVASSING BOARD 
STATE 0? FLORIDA 
Nassau County 

We, the undersigned, honorable ko3ERT e. wiujams County Judge, 
HOKQRABLE SHI.UEY n. UNC Supervisor of Elections, and 

honorable MARIANKE P. MARSHALL , Chairman of the Boarc] of County 
Commissioners, constituting the Board of County Canvassers in zv,d for said 
County, do hereby certify that we met On the 2iTH day Df November, 
A.D., 2000. and proceeded publicly to canvass the votes given far the several 
offices and persons herein specified at the General Election held on the 7th day 
of November, A.D., 2000 as shown by the returns on file in the office of the 
Supervisor of Elections. We do hereby certify from said returns as follows: 




For President of the United States, the whole number of votes cast was 
23,732 of which number 

George W. Bush and Dick Cheney (REP) received lLA2!t 
Al Gore and Joe Lieberman (DEM) received 
Harry Browne and 
Ralph Nader and 
James Harris and 
John H^teelirJbnd Nat &c\ 
Fat Buchanan and Ezo la Foster (REF) received 
David McReynoMs and Mary Cal Hollis (SPF) received 
Howard Phillips and J. Curtis Frazier (CPF) received _ 



ad 




« 


vnres 


reived 






votes 


.ceived 




9 





Monica Moorehead and Gloria La Riva (WWP) received 
May Chote and Miriam E. Lancaster (WPJ) received 



:. McCarthy and Frank Beifus (WRI) received 

°C 



the whole number of votes cast was 




of which number 




received 


votes 




received 


votes 




received 


votes 




received 


votes 


For 


the whole number of votes cast was 




of which number 




received 


votes 




received 


votes 




received 


votes 




received 


voies 


For 


the whole number of votes cast was 




of which number 




received 


votes 




received 


votes 


received votes 




received 


votes 



Sup ervis or o flections ZD ■ "~ 
Chairman, Board of County Coirjirussioners 

Vh T %§ 

ballots cast in Nassau County was ?5.3a7 ■ for a H.l percent 



OFFICIAL AMENDED CERTIFICATE OF THE STATE 
ELECTIONS CANVASSING COMMISSION OF THE 
l'EDEILAL GENERAL ELECTION MELD ON THE 

SEVENTH DAY OF NOVEMBER, A. D., 2000, 
INCLUDING OVERSEAS ABSENTEE BALLOTS 

We, KATHER1NE HARRIS, Secretary of State, BOB CRAWFORD, 
Commissioner of Agriculture, and L. CLAYTON ROBERTS, Director, Division 
of Elections, constituting the State Elections Canvassing Commission, hereby 
certify the federal election returns of the general election held in the State of 
Florida on the Seventh day of November, A.D., 2000, and the Abseniee Ballots 
counted pursuant to Division of Elections Rule 1S-2.013, as shown by the returns 
of said general election on file in the office of the Secretary of State from all the 
counties in Florida and herewith give below the results of said canvass: 

-"This Certificate is executed by us in accordance with the provisions and 
mandates of the Supreme Court of Florida, by orders dated November 17 and 
November 21, 2000, by which we arc bound, and which we will follow. Attached 
is Exhibit A, Supplemental Certificate in draft form, that we would have certified 
on November 18, 2000, had the Supreme Court of Florida not entered a stay order 
against us doing so. The totals of Exhibit A and Exhibit B, respectively, the latter 
of which contains the certified results of the 67 county canvassing boards 
submitted on November 14, 2000, and certified by us on November 15, would 
have constituted our final Certificate. 




esident of the United 
110 of 




e whole n 

which numb- 

reorge W. Bush and Dick Cheney (REP) 
Al £jfre ancWoe Lieberman (D$rf) \j 
Harry Browne and Art Olivier (LIB) 
Ralph Nader and Winona LaDuke (GRE) 
James Harris and Margaret Trowe (SWP) ' \ 
ohn Hagelin and Nat Goldhaber (LAW) 
it Buchanan and Ezola Foster (REF) : 
David McReynoids and Mary Ca! Hollis (SPF) 
Howard Phillips and J. Curtis Frazier (CPF) 
Monica Moorehead and Gloria La Riva (WW?) 
May Chote and Miriam E. Lancaster (WRI) 
Ken. C. McCarthy and Frank Beifus (WRI) 



umber of votes cast was 




For Representative in Congress, Twenty-Third Congressional District i 
whole number of votes cast was 116,813 of which number 



Bill Lambert (REP) 
Alcee L. Hastings (DEM) 
Frances L. Faulk (WRI) 
Charles Laurie (WRI) 



received 
received 
received 
received 



27,630 votes 

89.179 votes 

4 votes 

0 votes 




And, We, {CATHERINE HARRIS, Secretary of State, BOB CRAWFORD, 
Commissioner of Agriculture, and L. CLAYTON ROBERTS, Director, Division 
of Elections, constituting said Canvassing Board, do hereby certify that - 



GEORGE W. BUSH and DICK CHENEY were elected President and Vice 
President of the United States; 



BILL NELSON was elected United States Senator; 



JOE SCARBOROUGH was elected Representative in Congress, First 
Congressional District; 



ALLEN BOYD was elected Representative in Congress, Second Congressional 
District; 

COKRINE BROWN was elected Representative in Congress, Third Congressional 
District; 



ANDER CRENSHAW was elected Representative in Congress, Fourth 
Congressional District; 



KAREN L. THURMAN was elected Representative in Congress, Fifth 
Congressional District; 

EARNS was elects 



CLIFF) B. STEA 



ngressional District; 



lected Representative in Congress, Sixth 



JOHN L. MICA was elected Representative in Congress, Seventh Congressional 
District; 

tive in C 




lected RepJ^serv 

EL BILIRAKIS was elected Represents 
;sional District; 



tentative in Congress, Eighth Congressional 

.tative in Congress, Ninth 

C. W. BILL YOUNG was elected Representative in Congress, Tenth 
Congressional District; 

JIM DAVIS was elected Representative in Congress, Eleventh Congressional 
District^ g 



ADAM H. 
Congressional District; 



'as elected Representative in Congress, Twelfth 



DAN MILLER was elected Representative in Congress, Thirteenth Congressional 
District; 



PORTER GOSS was elected Representative in Congress, Fourteenth 
Congressional District; 



DAVE WELDON was elected Representative in Congress, Fifteenth 
Congressional District; 



MARK FOLEY was elected Representative in Congress, Sixteenth Congressional 
District; 



CARRIE P. MEEK was elected Representative in Congress, Seventeenth 
Congressional District; 

ILEANA ROS-LEHTINEN was elected Representative in Congress, Eighteenth 
Congressional District; 

ROBERT WEXLER was elected Representative in Congress, Nineteenth 
Congressional District; 

PETER DEUTSCH was elected Representative in Congress, Twentieth 
Congressional District; 



LINCOLN DIAZ-BALART was elected Representative in Congress, Twenty-Fir 
Congressional District; 





iresentative in Consress, Twenty-Third 

IN TESTIMONY WHEREOF, we have hereunto 
set our hands and official signatures this 
Twenty-Sixth day of November, A. D 2000 



fONER OF AGRICULTURE 



:i£UL7UR 
DIRECTOR, DIVISION OF ELECTIONS 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 



ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for Vice President of the United States, 

Plaintiffs, 

v CASE NO.: 00-2808 



KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, and SECRETARY 
OF AGRICULTURE BOB CRAWFORD, SECRETARY 
OF STATE KATHERINE HARRIS AND L. CLAYTOT 
ROBERTS, DIRECTOR, DIVISION OF 
ELECTIONS, individually and as members of and as 
THE FLORIDA 
CANVASSING 




and 



ndivi dually and as members of and as 

Xec\i5ns 

COMMISSION, 



THE MIAMI-DADE COUNTY CANVASSING ^ 
BOARD, LAWRENCE D. KING, MYRIAM 
LEHR and DAVID C. LEAHY as 

UNTY 



members of and as THE MIAMI-DADE COUNT Y 
CANVASSING BOARD, and DAVID C.LEAHY, . 
individually and as Supervisor of Elections, 

THE NASSAU COUNTY CANVASSING BOARD, 
ROBERT E. WILLIAMS, SHIRLEY N. KING, 
AND DAVID HOWARD (or, in the alternative, 
MARIANNE P. MARSHALL), as 
members of and as the NASSAU COUNTY 
CANVASSING BOARD, and SHIRLEY N. KING, 
individually and as Supervisor of Elections, 



and 



THE PALM BEACH COUNTY CANVASSING BOARD, 
THERESA LEPORE, CHARLES E. BURTON 
AND CAROL ROBERTS, as members 

of and as the PALM BEACH COUNTY CANVASSING BOARD, 
and THERESA LEPORE, individually and as Supervisor 
of Elections, 



and 



GEORGE W. BUSH, Nominee of 
the Republican Party of the United States 
for President of the United States and 
RICHARD CHENEY, Nominee of the 
Republican Party of the United States for 
Vice President of the United States, 



Defendants. 



Affidavit of John Joseph Cascone 



I, John Joseph Cascone, state under oath as follows: 

I am an attorney licensed to practice in the State of Florida, and a resident of 
Fernandina Beach, Nassau County, Florida. 

I represented the Florida Democratic Party at a meeting of the Nassau County 
Canvassing Board (the "Board") on November 24, 2000. 

Oral notice of the November 24 meeting was provided to me at approximately 
2:00 p.m. on Wednesday, November 22 and the meeting commenced at 
approximately 8:30 a.m. on Friday, November 24. 

No court reporter attended the November 24 meeting and to the best of my 
knowledge and information, no transcript of the meeting has ever been 
produced. 

To my knowledge, no one present at the meeting took notes on behalf of the 
Board, and, to date, the Board has not produced any official minutes of the 

Because of the lack of appropriate notice, I objected to the meeting being held. 



County Commissioner David Howard did not attend the November 24 
meeting. ^ 

The other members of the Nassau County Canvassing Board, Shirley King 
(Supervisor of Elections) and Judge Robert E. Williams convened the meeting 
with Commissioner Marianne Marshall as the replacement for David Howard. 

At the meeting, I objected to the selection of Marianne Marshall as a 
replacement for David Howard on the grounds that Marianne Marshall was a 
candidate for the County Commission with opposition in the November 7 
general election, and therefore was unqualified to sen 

My objection was noted, but not acted upon by the E 

Following the foregoing, the two Board members and Ms. Marshall 
considered the issue of whether to certify to the Secretary of State the election 
results from November 7 (election night) or those obtained in the statutorily 
mandated recount on November 8. 



12. 



Board Member and Supervisor of Elections Shirley King reported that Ed 
Kast of the Division of Elections had advised her that the Board could choose 



whether to certify the November 7 or the November 8 results. 



13. I objected to the consideration of certifying the November 7 results because (i) 
no party, candidate or elector had protested the results from the statutorily 
mandated recount on November 8 and (ii) Florida law requires the results of 
the statutorily mandated recount to be certified if they are different from the 
November 7 election night returns. 

14. The two Board members and Ms. Marshall voted 3 - 0 to certify the 
November 7 election night returns to the Secretary of State. 

15. I filed the Protest to Amended Certification or Other Alternative Actions by 
the Nassau County Canvassing Board which is attached hereto as Exhibit A. 



FURTHER, your Affiant sayeth not. . ; ; \ 

Jdhn Joseph Cascone 

, / V 

STATE OF FLORIDA 
COUNTY OF NASSAU 

The foregoing instrument was acknowledged before me this ' day of 

November, 2000, by John Joseph Cascone who is personally known to me and who did 
take an oath ' ^y^ffl ^^V, 




/CX Shirley Strawn Water* 

i,\tfir My Commission CC914307 J 
Eupma February 2B. 2004 jA 

Notary Public ^ 
State of Florid? 



ORDER DETERMINING MATERIAL FACTS 
AND GOVERNING LAW AS TO COUNT i n ("NASSAU COUNTY) 



This cause comes before the Court upon the Motion of Plaintiffs to Resolve Factual and 
Legal Issues of Count III. Section 102. 1 68(8), Florida Statutes (2000) and Florida Rules of Civil 
Procedures 1.100, 1.200, and 1.510(d) grant the court authority to partially determine factual and 
legal issues. 

After consideration of the motion and memoranda, the responses, argument of counsel, and 
the applicable law, the Court determines: 

Facts Without Substantial Controversy 

Jbard conducted a machine 
orida Statues (2000). 




County, that November 8 machine recount produced returns of 6,879 votes for Al 
Gore and Joe Lieberman and 16,280 votes for George Bush and Richard Cheney. 
On November 8, 2000 the Nassau County Canvassing Board certified to the 



Department of State the returns obtained in the statutorily mandated machine recount. 



On November 24, 2000 the Nassau County Canvassing Board met with Marianne 
Marshall serving as a substitute Board member in place of David Howard. 



Marianne Marshall was a candidate on the November 7, 2000 ballot in a contested 
race for County Commissioner, District 5. 

At the November 24 th meeting, the Nassau County Canvassing Board determined to 
submit an amended certification of results to the Department of State reporting the 
results of the November 7 initial election night count instead of the results of the 
November 8 statutorily mandated machine recount. 

Conclusions of Law 

The Nassau County Canvassing Board's November 24, 2000 Amended Certificate 
accepts illegal votes. 

Section 102.141(4) Florida Statutes (2000) requires a canvassing board to certify to 
the Secretary of State the results obtained in a statutorily mandated recount, when the 



:cretary of State the results obtained iyag«t^torily n 
s of that recount are inconsistent with the initial el< 



results of that recount are inconsistent with the initial election night returns. 
The Nassau County Canvassing Board violated Section 1 02. 1 41(4) by submitting an 
amended cer^tcation^to the Secretary 5f Sta^Ton November 24, 2000 which 
certification reflected the November 7 initial election night returns rather than the 
November 8 tabulation resulting from the statutorily mandated recount. Such action 

4 % 

by the Board constitutes misconduct sufficient to change or place in doubt the results 
of the election, pursuant to Section 102.141(4) Florida Statutes (2000). 
The Secretary of State and the Elections Canvassing Commission improperly relied 
on the November 24 certification filed by^the Nassau County Canvassing Board, 
which includeTille^voteJ 



5 . The Secretary of State and the Elections Canvassing Commission improperly relied 
on the November 24 certification filed by the Nassau County Canvassing Board, 
which resulted in the failure to include legal votes. 

6. The true and accurate number of ballots cast that should be included in the certified 
results of Florida's Presidential election is 6,879 votes for Al Gore and Joe 
Lieberman and 16,280 votes for George Bush and Richard Cheney. 

DONE AND ORDERED this day of November, 2000. 



Circuit Judge, Second Judicial Circuit 
State of Florida 
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PREHEARING BRIEF ON ISSUES TO BE DETERMINED 

lis matter is resolved and 

Florida's electors are in place before the December 12 deadline set by Federal statute. Toward 
that end, Plaintiffs have asked this Court, and continue to ask this Court, to begin counting - or 
to appoint its designees to begin counting - the disputed ballots kl Palm Beach and Miami-Dade 
Counties as quickly as possible. Plaintiffs do not seek to shortchange this Court's consideration 




of any questions of fact and law that must be determined before the issues raised in this contest 
action are finaliv resolved. Rather, with an eye on the tight time period and significance of 
ensuring that any remedy provided is timely, Plaintiffs seek to ensure that the ballots will be 
counted and the results of that count will be ready for this C^J^seonsideration as it resolves 
this contest. 

Unfortunately, Defendants have opposed every effort to resolve this matter in a timely 
and fair manner. Continuing their strategy to run out the clock, Defendants opposed Plaintiffs' 

1 




Motion to Compel Counting of Votes in a hearing before this Court on November 28. The 
arguments they made during that hearing, however, betrayed four fundamental misconceptions 
that fatally undermine their theory of the case. Relying on these misconceptions, Defendants 
have argued that the threshold issues require time-consuming evidentiary hearings before this 
Court can proceed with an immediate count of the disputed ballots. 

• First, Defendants mistakenly assert that a manual count is the remedy in this 
proceeding, when in fact, the count is indispensible evidence going to the merits 
of Plaintiffs' claims. 

• Second, they argue that the Court must count all ballots if it counts any ballots, 
when in fact a contest ac^an ujjd^er Section 102.168, Fla. Stat, requires an 
accounting of oniy those votes specifically contested by the plaintiffs. 

• Third, Defendants argue that the Court should review decisions made by the 
defendant county canvassing boards under an abuse of discretion standard, when 
in fact a Section 102.168 contest action is an original proceeding in which the 
court must look at the evidence - the ballots - tor itself, not merely review a 
factual determination by an administrative body. 

• Fourth, Defendants argue that the standard for determining the intent of the voter 
is unclear, when in fact it is well-established by the decisions of Florida's 



Suprei 

These assertions inevitably threaten to stall these proceedings. Whether these assertions 
are clearly wrong (as we contend) or clearly right (as Defendants contend), this Court has the 
authority, indeed the obligation, to order the counting of disputed ballots without further delay. 
It is critical that the resolution of any legal or factual assertion by Defendants not delay the 



counting of ballots; if the counting is delayed, it may simply not be possible to complete the 
count in the time available once it starts. 



SUMMARY OF ARGUMENT 

This case only involves two questions: Were "legal votes rejected," and if so, are they in 
number "sufficient to change or place in doubt the results of the election." Section 
102.168(3)(c), Fla. Stat. (2000). Plaintiffs ask this Court to begin counting the disputed ballots 
as soon as possible in order to determine whether or not these two statutory requirements are 
satisfied. Defendants counter that this Court must hold time-consuming evidentiary hearings to 
determine four issues before ordering the disputed ballots to be counted. None of these issues 
requires an advance evidentiary hearing. Given the need to complete all proceedings in advance 



of the December 12 deadline, if the .hearings are held as Defendants ask, the vote count is 
unlikely to be available in timfrf? pQ^i CQ£/^ 

The Court does not need to hear evidence concerning whether Plaintiffs are entitled to 
relief before commencijsjj the count. The ballots are the witnesses in this case. The Court's 
review of ballots is an indispensable part of our evidentiary presentation. It is "necessary to 



ensure that each allegation in the complaint is investigated, examined or checked." Section 

,02.168(8). 3^**l*f0&r 



does not need to hear evidence about which votes shou] 



The Court does not need to hear evidence about which votes should be counted before 
commencing the count. There is no doubt that die-^^utea^allots identified in Plaintiffs' 
Complaint and Emergency Motion to Commence Counting of Votes are contested. Whether or 
not additional ballots are ultimately counted - and we do not believe any will need to be - these 
ballots must be reviewed for the Court to determine the ultimate questions in this contest action. 



The Court does not need to hear evidence concerning what standard the Palm Beach 
Canvassing Board used to determine the intent of the voter in its manual recount. This is an 
original action under Florida's election contest law, not an appellate proceeding to review the 
Board's administrative action. The Court must make its own de novo determination whether any 
of the disputed ballots contains a legal vote. 

The Court does not need to hear evidence concerning the standard for determining 
whether a particular marking on the ballot reflects the intent of the voter. The standard on that is 
clear under Florida law, as articulated in Harris. 



A. A Manual Count of Contested Ballots is Necessary Evidence of Plaintiffs' Claim 

As the Florida State Supreme Court made clear in its Harris opinion last week, there 
are two basic statutory causes of action^d^r^qgda^law that allow a candidate to challenge 



election returns. See Palm Beach County Canvassing Board v. Harris, SC00-2346, SC00-2348 & 
SC00-2349 (Nov. 21 , 2000) (slip op.): a protjst and a contest. Each may be brought during a 
specific period following^ection, and each carries with^t specific^piedies. 
First, in the days immediately following the election and 

.date may protest the results of any election un< 
0). Under Section 102. 166, a candidate or political party that protests a 
to request a manual -recount by the-appropriate county canvassing boari 



j£or to certification of the 
statewide results a candidate may test th dtsofa eh uion under Section 102. 166, 
Florida Statutes (2000). UnJ 

election has the right to request a manual recount by the appropriate county canvassing board. 
Section 102.166(4), Fla. Stat. (2000). The Board then has the discretion whether or not to 



authorize a partiai manual recount. Jfthe B^ard does authorize a partial manual recount, and if 
that recount indicates an error in the vote tabulation which could affect the outcome of the 
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election, then the county canvassing board is obligated to undertake one of three remedies, one 
of which is a manual recount. Section 102.166(5), Fla. Stat. (2000). 

Second, and in contrast to an administrative protest action, a contest action under 
Section 102.168, Florida Statutes, is a special statutory proceeding before the court that allows 
an unsuccessful candidate to challenge election results after they have been certified by the 
Elections Canvassing Commission. Section 102.168 sets forth grounds for contesting an 
election. Those grounds include: "Receipt of a number of illegal votes or rejection of a number 
of legal votes sufficient to change or place in doubt the result of the election." Section 
102.168(3)(c), Fla. Stat. (2000). Those grounds also include "Misconduct, fraud, or corruption 
on the part of any election official or any member of the canvassing board sufficient to change or 
place in doubt the result of the election." Section 102.168(3)(a), Fla. Stat. (2000). The statute 
does not limit the remedy available in an election contest. Rather, it establishes broad authority 
for the courts to fashlor^emj^^^ circuit judge to 

whom the contest is presei^^ma^^gh^^ach orders as he of^te deems necessary to ensure 
that each allegation in the complaint is investigated, examined, or checked, to prevent or correct 
any alleged wrong, and to provide any relief appropriate under such circumstances.") In 
fashioning its remedy, a dyM^ould be guided by the basic purpose of the contest statute: to 
allow prompt and expeditious determination of the effect of anv irregularities in the election. 
Barber v. Moody, 229 So.2d 284 (Fla. 1969). g^jftjT 

In view of this dichotomous statutory structure, Defendants mischaracterize the relief 
that Plaintiffs seek here. At the No^ernlper^8 hearing, counsel to Governor Bush accused the 
Plaintiffs of "trying to put the cart before the horse. It's asking Your Honor to begin to institute 
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a very onerous and costly remedy before you decided anybody violated anything." 1 Trans, at 41 . 
But an immediate count of disputed votes is not a "remedy" under the contest law. Indeed, it 
would be premature to talk of a remedy before the votes are counted. Only once those results are 
available will the Court be able to determine whether Plaintiffs are entitled to the relief they seek 
- amendment of the certified election results to reflect legal votes that were counted in the 
disputed ballots but unlawfully rejected in the certification by the Elections Canvassing 
Commission. After all, until the disputed votes are counted, the Court cannot proceed to a final 
judgment determining the ultimate outcome of the issues before it. Precisely for that reason, in 
Beckstrom v. Volusia County Canvassing Board, 707 So.2d 720 (Fla. 1998), the Florida Supreme 
Court validated the procedure by which th e tria l court ordered a manual recount of over 8,000 
disputed ballots, then proceeded to final hearing and final judgment to determine the election 



results. 



'^cor^p^ml^ aileg^^* 



i , nplain sets forth credible and sufficient allegations that "a number of 
legal votes" for Al Gore and Joe L 
Counties "sufficient to change or place in doubt the result of the election." Section 
102.168(3)(c). See Plaintiffs' Complaint to Contest Election at fflf 29-35, 37-39, 59-88. Clearly, 
the record establishes that sufficient contested votes were rejected to "place in doubt" the result 
of the election. The question of the ultimate outcome cannot be answered until the ballots are 
inspected. The ballots themselves are the best evidence - indeed the only evidence - available 
on both of these questions. See Milnor v. Smith, 107 Fla. 134, 144 So. 333, 140 (Fla. 1932) 



("where the returns and certificates^" the flection inspectors have been duly challenged ... the 



:s or the election mspec 



1 In case the Court missed the point, counsel again complained that his "client is entitled to a 
hearing before Mr. Boies' client [Plaintiffs] gets relief." Trans, at 64. 
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ballots themselves then become the best evidence of how the electors voted, and such ballots 
may be examined by the Court as original evidence . . .")■ Plaintiffs are asking this Court to at 
this point to "fashion such orders as he . . . deems necessary to ensure that each allegation in the 
complaint is investigated, examined or checked." Section 102.168(8). We respectfully submit 
that an immediate order to commence counting the ballots is the only way to accomplish that 
goal. The Court-ordered review of the ballots is not a remedy that becomes available only upon 
entry of final judgment. Rather, it is both a pre-judgment order under Beckstrom and also a part 
of the evidentiary hearing on Plaintiffs' claim. 2 Counsel for Governor Bush has not identified 
any prejudice that his client would suffer as a result of a Court-ordered count. 

Defendants rely on Broward County Canvassing Bd. v. Hogan, 607 So.2d 508 (Fla. 
Dist. Ct. App. 4 th ), for their proposition that a court-ordered manual recount is appropriate only if 
the canvassing boara^a^b^edits discret^on^The facts of Hogan, however, are inapposite to 
this contest action, in Hogan, the canvassing board exercised its discretion not to conduct a 
preliminary partial recount^ ^er Section W| 166(4)', which sti^ that, upon request by a 
candidate or political party, the "county canvassing board may, but is not obligated to. grant the 



request/' Section 102.166(4)(c), Fla. Stat. (1991) (emphasis added). Hogan, at 



*<2 f v ISf 

reason, the Board in Hogan never reached its mandatory obligation to conduct a full manual 
recount (which arises if the sample recount resulted in a sufficient number of additional or 
Compare Section 102.166(5)(c), Fla. Stat. (1991) ("If the [p 



509. For that 



changed votes.) Compare Section 102.166(5)(c), Fla. Stat. (1991) ("If the [preliminary partial] 
manual recount indicates an error in the vote tabulation which could affect the outcome of the 
election, the county canvassing board shall . . . [mjanually count all ballots.") In contrast, the 

v \yt i 

1 In a normal proceeding, the parties would produce and inspect evidence such as the ballots. However, because of 
the unique value and public significance of election ballots, that procedure is unavailable in this instance. See 
1 01.572, Fla. Stat. (2000) ("no persons other than the supervisor or the county canvassing board shall handle any 
official ballot or ballot card."} Only the Court is empowered at this stage to handle the evidence. 
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Canvassing Boards of both Miami-Dade and Palm Beach Counties did exercise their discretion 
to order partial manual recounts which "showed 'an error in the vote tabulation which could 
affect the outcome of the election!,]' thus triggering the Canvassing Boardjs'] mandatory 
obligation to recount all of the ballots in the county." Miami-Dade County Democratic Party v. 
Miami-Dade County Canvassing Board, Case No. 3DOO-3318 (3 rd D.C.A., Nov. 22, 2000). 3 
Indeed, both Boards made an express decision to conduct a full manual count. 

In short, there is no reason why this Court must hold an evidentiary hearing to determine 
Plaintiffs' right to have the ballots counted before the Court orders such a count to commence. 
The question does not require evidence. 



In a Contest Action, the Court Need Only Count Those Ballots that Have Been Contested 



Defendants characterization of the law with respect to the scope of a contest action is 
premised upon a second misconception. At the November 28 hearing, Counsel for Governor 
Bush and Secretary of State^^rris^both ^dv^d the Court that if there is any recount to be done, 
it has to include "all of the votes." See Trans, at 46, 55. This is wrong. This is not a recount. 
This is a contest related to particular ballots. Nothing in the contest statute requires or permits 
ballots which are uncontested to be subject to review and investigation, and the statute certainly 
does not require every ballotJ^^r^j^ a few have been 

challenged. The statute itself confirms the fact that judicial examination is confined to the 
allegations of the complaint, since the Court's duty and discretion are conceived to ensure that 



it, since the Court's duty and discretion are 

ikAX> 



J This Court clearly has the authority to require a manual count of the contested bailots if the complaint alleges 
specific grounds under the statute. See Section 102.168(8); Farmer v. Carson, 1 10 Fla. 245, 148 So. 557 (Fla. 1933) 
("If a legal ground of contest is duly alleged, the court may proceed under the [contest] statute and may, when 
appropriate, examine the contents of the ballot boxes that were cast in the election . . . ); State v. Peacock, 125 Fla. 
810, 170 So. 309 (1936) (recount conducted under the "Order of this Court"); State v. Latham, 125 Fla. 7SS, 170 So. 
472 (1936); Hornsby v. Milliard, 1S9 So. 2d 361 (Fla. DCA 1966). 



"each allegation in the complaint is investigated, examined or checked . . ." Section 102.168(8), 
Fla. Stat. (2000). 

The fallacy of counting all ballots cast in an election because some are contested is 
apparent if you apply the reasoning to a different but functionaily identical situation. If the claim 
was that a box of ballots found at a polling place a week after the election were rejected legal 
ballots that had not been counted, the only issues would be (a) were they rejected, (b) are they 
legal, and (c) how many are there for each candidate. The situation is the same here. The 
dispute is about a discreet, specifically identified group of uncounted ballots. There is no 
question that they were rejected. The only questions are: (a) are they legal, and (b) how many 
are for each candidate. Answering those questions does not require review of any other ballots. 



:stigate "each 
clearly confirm that reality. Id. (emphasis ^dd^^ 

jestiorTllmt all ballots must be reviewed V whethertlj^ 



Moreover, the statutory directive to examine and investigate "each allegation in the complaint " 

The suggestion that all ballots must be reviewed - whether contested or not - is nothing 
less than a delaying tactic, J^s. Comrjlamt itentifies the ballots* Jfi-dispute in this proceeding as: 
(a) approximately 3,300 bailots from Palm Beach County; and (b) approximately 10,750 ballots 



from Miami-Dade County. There is no dispute concerning the content of any other ballots cast 
in Florida on November 7 raised by the Complaint. Absent a separate cntest alleging grounds for 
contest with respect to some other of Florida's approximately, 6,000,000 ballots, they are wholly 
irrelevant to determining whether the disputed ballots are legal votes which have been rejected or 
illegal votes which have^Dea^rec^ived, 

This does not deny, as De^nd^tjjdaj^i, the rights of other Florida voters to have their 
votes counted. Their votes have been counted, and there is no dispute before this Court with 
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respect to the results of that count. Jt would be a waste of this Court's time to count any ballots 
other than those under dispute. 

The Court's role under Section 1 02. 1 68 is to resolve disputes about accepted and 
rejected ballots that are contested. It is not, as Defendants would have it, to begin an original 
investigation of the election process and examine every ballot, contested or not contested. In the 
context of a protest under Section 102.166, the process prescribed by the Florida legislature is a 
full manual recount of all ballots cast in the particular county. Any candidate could have 
requested such a recount under the protest statute where they felt it was appropriate. Defendant 
Bush declined to exercise that right. No such right exists under Section 102. 168. Rather, the 
post-certification process of ballot review is a limited one that allows a party to challenge the 
certified outcome of an election by contesting specific votes - those legal votes rejected or illegal 



votes received. Section 102. 




Beckstrom v. Volusia County Canvassing Board, 707 S. 2d 720 (Fla. 1 998), is 
instructive. There the Coujj^solwdan appeal of judgment in^^Dntest" action challenging the 
handling of absentee ballots which had been marked by staff members rather than the voters in a 



iked byVtaff 

certain manner so that they could be read by electronic scanning machines. The Opinion offers 
no suggestion by the court or the parties that any ballots other than the contested absentee ballots 
be reviewed m the contest action. Indeed, the Beckstrom Court limited its review to only the 
absentee ballots disputed by the Plaintiff. S\mil'<^^T£?elahimt v^Johnston, 423 Mass. 73 1 
(1986), the court examined 956 ballots to determine whether there was a discernible impression 
made by a stylus, and thereby determine whether those ballots should be counted or rejected. In 

^ On 1 

Fallen v. Mulligan, 138 111. 2d. 21 (1990), the Illinois Supreme Court case quoted at length in 
Harris, the court exercised its discretion to determine how many -- and which — ballots it would 
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review. The Pullen court likewise visually reviewed only disputed ballots, not the thousands of 
uncounted ballots cast, to determine the voters' intent. 

In this case, fewer than 15,000 ballots are at issue. The identity of those ballots is clear 
on the face of Plaintiffs' complaint. There is no reason for the Court to review millions of 
uncontested ballots in order to resolve the issues raised in this contest. 



C. In a Contest Action, the Court Should Review Ballots De Novo 

Defendants third mischaracterization is their claim that an evidentiary hearing is 
necessary before beginning to count the ballots in order to determine the standard which the 
reviewer should apply to determine whether or not a particular marking is sufficient to indicate a 

r\ C C" / ^ 

legal vote. This is not an abuse of discretion case. The standard that the Palm Beach County 
Canvassing Board applied in conducting a Section 102. 166 manual recount is irrelevant under 
Section 102. 168. What matters for purposes of this action under Section 102.168 is that 
Plaintiffs have contested aj^mber^f^ballo^ which they conte^^ontain legal votes that were 
rejected by the Board. Since it is undisputed that the ballots contested by Plaintiffs were in fact 
rejected by the Board, the only question that remains here is whether those ballots contained 
legal votes. That question is one for judicial determination. Nuccio v. Williams, 97 Fla. 159, 
atl71-72, 120 So. 310 (Fla. 1929) (legal effect of votes where ballot shows mark by candidate's 
name not in strict compliance with statutory requirement is for judicial determination); Wiggins 



v. State, 106 Fla. 793, 144 So. 62 (Fla. 1932) (same). 

Indeed, in Williams, a case closely analogous to this one, the Supreme Court of Florida 
treated as a matter of law the legal validity of ballots that featured various markings by voters: 
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... the inspectors should count and return the vote and ballot as cast whatever may be 
the name or the mark used, the legality of the vote being for judicial determination, if 
duly presented in appropriate proceedings. . . . Where the statutes require a vote to be 
cast in a certain way, as by placing an X mark to the left of or before the name of the 
person intended to be voted for, the statute should be substantially complied with, or 
the vote should not be counted among the votes that are properly cast. What is a 
substantial compliance with the requirements of the statute is ultimately a judicial 
question . Where a ballot contains an X mark after a name on the ballot when the 
statute requires the X mark to be placed before the name, or when there is a mark that 
has no semblance of an X mark before a name on a ballot, such irregular votes should 
be separately counted, tabulated, and returned, and the ballots should be duly 
preserved, subject to judicial procedure in which the courts may determine whether the 
vote so irregularly cast should be counted with those that were properly and regularly 
cast. 



Id., (emphasis added, internal citation omitted). 



In resolving a contest action, the court reviews the ballots themselves, not the 

canvassing board's assessment of the ballots: g 

where the returns and certificates of the election have been duly challenged, and facts 
have been shown in evidence or are admitted by pleadings, which impeach the reliability 
of such returns and certificates as- evidence, because of some substantial failure on the 
part of the election officers to proceed according to the law in making or arriving at their 
returns and certificates, the ballots themselves then become the best evidence of how the 
electors voted, and such ballots may be examined by the court as original evidence, when 
necessary to verify th e accurac y of the returns. State v. Smith, 107 Fla. 134, 144 So. 333, 




336 (Fla. 1932) (emphasis add 
Decisions fromtJther state courts confirm that ballots must be inspected on a de n 



■m other state courts confirm that ballots must be 

tQ f \ - 

basis when a candidate contests election results and seeks a recount. See, e.g., Mclntyre v. Wick, 
5 : 8 ! - V. • , 47, 357 (S.D. 1996) (in reviewing election recount, "this Court's sc pe c ' re\ ... c 
evj gp^ ^a bal^f^^\^^^^^^cimie^^^|St 



de novo, . . . since review of a ballot involves construing a document, a question of law which 
does not require the Court to weigh evidence."); Fischer v. Stout, 741 P. 2d 217, 220 (Alaska 
1987) ("we hold that our obligation^inder [jjtate statute] is to review any and all questioned 
ballots cast in the election at issue . . . ."); Escalante v. City ofHermosa Beach, 241 Cal. Rptr. 
3 99, 20 1 (Cal. Ct. App. 1987) (applying de novo review standard to ballots unless interpretation 
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requires extrinsic evidence), review denied (1988); Wright v. Gettinger, 428 N.E.2d 1212, 1223- 



25 (Ind. 1981) (deciding, on de novo basis, the legal standard for counting punch card ballots). 

Counsel for Governor Bush argued before this Court at the November 28 hearing that 
this interpretation of the law could not be correct because it would mean that "the only thing that 
has to happen to force the Court to count ballots is one candidate has to protest what the 
Canvassing Board did, and it's a de novo hearing." Trans, at 64. But that interpretation ignores 
the pleading requirements of the Florida contest law. Plaintiffs here must satisfy two threshold 
pleading requirements: first, they must identify specific ballots they believe contain legal votes 
rejected in the certified results; and second, they must establish a prima facie case that those 
votes are sufficient in number to "change or pla c ejn d oubt the outcome of the election " Section 

r% C IT / ^ 

102.168(3)(c). These are appropriately high threshold requirements, and the Florida Legislature 
has decided that a Plaintiff who can meet them may bring a contest action. 4 

D. An Objective Intent Standard Must Be Applied in Determining a Voter's Intent 

The Florida Supreme Court in Harris determined the standard that this Court must 
apply in making its determination of the ballots. The law of Florida is that punchcard votes must 
be counted according to an objective standard that looks to the intent of each voter as expressed 
in the marking of the ballot. Only last week, the Florida Supreme Court stated clearly: 



4 Texas law is illustrative on this point, in an election contest raising a cfralfflBs^^rite-i n statements on ballots, 
the appellate court ruled that, as a matter of law, certain write-in names should count for a candidate "because the 
voter's intent to vote for him is cleariy ascertainable." Guerra v. Garza, 865 S.W.2d 573, 577-78 (Tex. Ct. App. 
1993). The court remanded the case and instructed the trial court to apply this standard in reviewing the ballots. See 
id. at 579. Nothing in the court's decision suggests that local election officials' analysis of the ballots would be 
accorded any deference. In another case applying the Texas contest statute - which is substantially similar to 
Florida's contest provision - the Texas Court of Appeals held that where a contestant shows that legal votes were not 
counted, the trial court must "ascertain the true outcome of the election." Tiller v. Martinez, 974 S~W.2d 769, 772 
(Tex. Ct. App. 1998). These decisions underscore that the determination of a voter's intent based on ballot markings 
is an issue of law to be judged de novo by the courts in an election contest. 
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[A]n accurate vote count is one of the essential foundations of our democracy. The 
words of the Supreme Court of Illinois are particularly apt in this case: 



The purpose of our election laws is to obtain a correct expression 
of the intent of the voters. Our courts have repeatedly held that, 
where the intention of the voter can be ascertained with reasonable 
certainty from his ballot, that intention will be given effect even 
though the ballot is not strictly in conformity with the law .... 
The legislature authorized the use of electronic tabulating 
equipment to expedite the tabulating process and to eliminate the 
possibility of human error in the counting process, not to create a 
technical obstruction which defeats the rights of qualified voters. 
This court should not, under the appearance of enforcing the 
election laws, defeat the very object which those laws are intended 
to achieve. To invalidate a ballot which clearly reflects the voter's 
intent, simply because a machine cannot read it, would subordinate 
substance to form and promote the means at the expense of the 
end. 



The voters here did everything which the Election Code requires 
when they punched the appropriate chad with the stylus. These 
voters should not be disenfranchised where their intent may be 
ascertained with reasonable certainty, simply because the chad 
they punched did not completely dislodge from the ballot. Such a 
failure may be' attributable to the fault of the election authorities, 
for failing to provide properly perforated paper, or it may be the 
result of the voter's disability or inadvertence. Whatever the 
reason, where the intention of the voter can be fairly and 



intention should be given effect. 
d&hg Board v. Katherint Harris, 2000 WL 1725501 (Fla. Nov. 21, 
2000), quoting Pullen v. MMHgan, 561 N.E. 2d 585, 61 1 (111. 1990) (citations omitted). 



satisfactorily ascei 
Palm Beach County Cl 



This is not new. For more than 80 years the Florida Supreme Court has adhered to this 



very standard for paper ballots. See, Q.g.^mffi State, 73 F,la. 922, 924, 75 So. 41 1, 413 (Fla. 
1917). The purpose of the standard is expressed in the longstanding doctrine that the voters of 
this state are "possessed of the ultimate interest and it is they to whom we must give primary 
consideration." Boardman v. Esteva, 323 So. 2d 259, 263 (Fla. 1975). 



14 



Florida's election code itself makes the objective intent standard clear. Section 
101.5614(5) provides: "No vote shall be declared invalid or void if there is a clear indication of 
the intent of the voter . . . ." Subsection (6) of the same section states the corollary: " . . . if it is 
impossible to determine the elector's choice, the elector's ballot shall not be counted for that 
office . , . ." This provision is most telling. Only the impossibility of determining the voter's 
choice justifies rejecting a ballot. Likewise, the manual recount statute applicable to county 
canvassing boards under a Section 102.166 protest action provides that counting teams are to 
manually examine punchcard ballots "to determine a voter's intent." § 1 02. 1 66(7)(b), Fla. Stat. 
(2000). 

Following this standard, Circuit Judge Jorge Labarga relied on the decision by the 
Massachusetts Supreme Court in Delahuntv. Johston, 671 N.E.2d 1241 (Mass. 1996), for 
assistance. In Delahunt, the Court instructed that " a discernible indentation made on or near a 
chad should be recorded as a vote for the person to whom -the chad is assigned. " Id. at 1242 
(emphasis added). Judge L^pfega noted thatthe Delahunt court flatly rejected the contention 
that voters may have started to express a preference in a candidate, made an impression on a 
punch card, but pulled the stylus back because they did not want to express a choice on that 
particular contest. As the Court noted: "The large number of ballots with discernible 
impressions makes such an iJ^^^cQu^iwarranted, esped^lly^fti hotly contested election." Id. 
At 1252. Florida Democratic Party v. Palm Beach County Canvassing Board, CL 00-1 1078 
AB, at n. I. 5 The "discernible impression" standard under Florida law is the same as the 
"discernible indentation" standard articulated in the 




' Similarly, Broward County Circuit Court Judge John Miller recognized that this was the appropriate standard. On 
November 17. 2000, he stated that the Broward County Canvassing Board must examine the totality of the ballot to 
determine the intent of the voter. He continued, "[i]f I find that the Board isn't counting the pregnant chads and all 
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The objective intent standard contained in Florida law is utilized throughout the United 
States. Federal courts and state supreme courts in Alaska, California, Indiana, South Dakota, the 
Virgin Islands, Massachusetts and Illinois, among others, have applied the objective intent 
standard to punchcard ballots. The resulting opinions require close manual inspections of ballots 
to determine the voters' intent. See Stapleton v. Board of Elections, 821 F.2d 191 (3d Cir. 1987) 
("Absent an unequivocal legislative intent to the contrary, we are compelled to uphold the voter's 
intent to the extent it can be ascertained."); Democratic Party of the Virgin Islands v. Board of 
Elections, 649 F.Supp. 1549 (D. R.V.I. 1986) ("the intention of the elector must be paramount"); 
Hickel v. Thomas, 588 P.2d 273, 274 (Alaska 1978) (unperforated punchcard ballots marked by 
pen are counted because they reflect voter's intent); Wright v. Gettinger, 428 N.E.2d 1212, 1215 
(Ind. 1981) (ballots with partially attached chads counted because they reflect voter's intent); 



trarsy>tifcpfylSwckton,383 Mass. 833, 836-39, 434 N.E.2d 620, 623-25 

Under this objecti^Jrntent of the voter standard the Tfr^irrt mult, as a matter of 
law, count all ballots that contain a discernable indentation or other mark, at or near the ballot 
position for the candidate, unless other evidence on the face of the ballot clearly indicates a 



voter's intention not to vote for that candidate. Even absent any physical perforation of the chad, 
as a matter of law, a discernible indentation on the ballot constitutes objective evidence of the 
voter's intent to vote for the chosen candidate. This is especially true where the voter has marked 




this other stuff that's supposed to show the totality of the ballot and show the intent of the voter, then I will tell them 
to do it again." [Cite] 
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ballot question did not make the vote improper; "x" reflected the plain intent of the voter and 
must be counted). Darby is closely analogous to the present situation. See aiso Duffy v. 
Mortensen, 497 N.W. 2d 437, 439 (S.D. 1993) (holding that "[o]nly if it is impossible to 
determine the voter's intent is a part of a ballot void and not counted. We presume every 
marking found where a vote should be to be an intended vote unless the contrary is clear."); 
Pullen v. Mulligan, 561 N.W.2d 585, 609 (111. 1990) (discerning intent of the voter in instances 
where "the chad did not completely detach from the ballot, but the voter instead punctured a 
round hole in the chad, partially dislodged the chad or made a strong indentation in the chad."); 
Texas Elections Code § 127. 1 30(d)(3) and (4) (requiring punchcard vote to be counted if "an 
indentation on the chad from the stylus or otjier object is present and indicates a clearly 



or the voter t 

ascertainable intent 



ascertainable intent of the voteVto^otelorlT the chad reflects by other means a clearly 



CONCLUSION 



For the reasons st^d above, Plaintiffs respectfully request this Court to begin c 
the contested ballots as quickly as possible. 
Respectfully subrt 
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HEARING before JUDGE SAULS, 12/1/00 

1 I PROCEEDINGS 

2 THE COURT: I can't hardly lift this phone. All right. 

3 Everybody present? We'll call up the case of 

4 Albert Gore, Jr., vs. Katherine Harris, Secretary of State, 

5 et al., Defendants, Case Number 2000-2808. All of you who 

6 wish to appear, have you entered your appearances with the 

7 court reporter? 

8 Has everyone entered their appearances? And let me 

9 make sure, Mr. Clerk, are you ready to proceed? I neglected 

10 to ask you. 



11 



13 



12 




THE CLERKp^es^our Honor. 
THE COURT: And, madam reporter? 
THE COURy^PORTER: Yes, sir. 



14 



15 



16 



17 



an appearance for the attorneys for Al Gore. 
^HE COU^B All right Anyote else? 
%j\R. KLAYMAN: Your\onor, subject to your order 




18 



19 



20 



21 



22 



23 



24 



25 



THE COURT: Now, who is on the telephone? And I'm 
going to announce right at this time, we're not going to 
delay any further hearings or any party to appear by 
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telephone. Everybody will be present at any future hearings. 
I understand there are -- who are there, three attorneys? 

MR. GREENBURG: Yes, sir, Murray Greenburg on behalf o 
the Miami-Dade Canvassing Board. We will be in your 
courtroom tomorrow morning, Judge. 

THE COURT: All right, who else? 

MR. ROJOS: Jose Rojos, Assistant County Attorney, on 
behalf of the Broward County Canvassing Board, along with 
Andrew Myers (phonetic), and Edward Dion, county attorney -- 

THE COURT: Mr. Labasky, who are you representing? 

MR. LABASKY: -- I've been asked to appear by 
Mr. Sam Born (phonetic), Your Honor. 
\MoUR fe ^tcouW^ 

MR. LABASKY: Broward. 

T|fe COURT: I donit fcffow^fchy yo\j got so many attorneys 
from 0fewaro\j5At a good one up here, apparently. Who 
else is on there? 

MR. BERGER: Leonard Berger, all by himself in 
Palm Beach County, appearing on behalf of the County 
Canvassing Board, and will be there tomorrow morning. 

THE COURT: Who are you representing? 

MR. BERGER: Palm Beach County Canvassing Board and 
Supervisor of Elections, and apparently. 

THE COURT: Who was it that -- 1 didn't realize that 
our administrator, apparently, as a courtesy, had been 



tie 
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furnishing these, rather than these being on conference call, 
and, of course, the taxpayers of Leon County don't have 
endless resources. So we're not supplying any of that. Who 
else? 

MR. JENNINGS: Your Honor, Bill Jennings. 

THE COURT: He represents the Intervenor, I believe? 

THE COURT ADMINISTRATOR: And Mr. Mullins. 

THE COURT: Who is Mr. Mullins? 

THE COURT ADMINISTRATOR: Represents Nassau 
County, I believe. 

THE COURT: Well, apparently, there's been some -- 
we've beellutfable to connect him. He, apparently represents 
that Canvassing Bo ^^ m y recollection. 

THE COURT ADMINISTRATOR: Correct. 

CcftjRT: That's $T wet&an d&, if you can't get him. 
Was there anyone^e? ^ 

; THE COURT ADMINISTRATOR: That's all. 
*$|fS COURT: Yes, sir, for what purpose does the 
gentleman arise? 

a- Yes. sir. mv name is Rob Vezina. I 



represent John l hrcrsrrer, wno has moved to intervene and filed 
those papers this njorr|ni^ A^V 

MR. GUMMEY: Your Honor, Frank Gummey, assistant 
county attorney for the Supervisor of Elections of Volusia 
County, Eddy Lowe, who is present and a representative, 
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Major Robert Jones of the Volusia County Sheriff's 
Department. 

THE COURT: All right. Apparently there are a number 
of these appearances requested by telephone, apparently in 
response, I have filed objections, is that correct, to 
subpoenas for the production of ballots from the counties of 
Broward, Pinellas, Volusia, and was there another one? 

Let me see if I can file -- which file? We need to 
take that matter up. Mr. Labasky, I suppose you're here 
representing Broward with respect to those objections to the 
subpoenas for those documents? 



MR. LABASKY: For the ballots in particular. 
O^reoURT: Sorry that I can't see you now. They p 
something else up in front of me, For what purpose, I don't 



know 

MR. LABASKY: Related to the ballots and the subpoenas, 
Your^onor. '" \ 



Related 

r-ruonor. % \ 

THE COURT: All right. Anj^'s go ahead and take 
those objections up, and that way those folks can go ahead 




aps poor Mr. Mullins 
can then have a space on the line where he can get through, 
or have an objection to the subpoena for production from 
Pinellas County, one from Volusia, one from Broward, and were 
there any others? Apparently not. 
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Then I had a motion from protective order from the 
supervisor in Broward County. 

All right. At this time, is there - on the objection, 
I understand the objection, as stated in here, the Court is 
inclined to, with respect to these, prior to hearing the 
proponent, and the request for production, to suspend those 
subpoenas pending further order, an order that those ballots 
be immediately sequestered, and impounded, and with the 
order, an injunction that there will be no access to those 
ballots pending further order, by any person whatsoever. 

Now, having said that, Mr. Richard, is it -- 

MR. RICHARD: That's sufficient. We see no necessity 
for you to order those ballots shipped up here at this time. 
We filed these motions to preserve our interest in the event 



you reach, at some point, that you order some counting of the 
ballot A But untySif we reach that stage, what I just 
suggested is acceptable. 

THE COURT: AN right. Now, let me find out, then, 
Mr. Rojos, Mr. Labasky, Mr. Berger, Mr. Gummey, was there 
anyone else with respect to these objections? Do you have 
an^^ctoi toine^yftj&^at I just entered? 
MR. LABASKY: No Your Honor. 
MR. GUMMEY: No, Your Honor, for Volusia. 
MR. ROJOS: On behalf of Broward County, no objection 
to your order. 
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THE COURT: What says Pinellas? Pinellas is not 
represented? 

Let me then charge and instruct counsel for the 
requesting parties to notify the appropriate parties in 
Pinellas, whoever filed the objection, of the order and the 
injunction so that it is effective, counsel, immediately from 
the bench as of now. 

All right. If that's the case, then, all those 

9 parties, then, may be excused. 

1 0 (ALL PARTIES VIA SPEAKERPHONE LEFT HEARING.) 

1 1 THE COURT: Then the next matter we have on this 

12 agenda, apparently, this was a requested pretrial conference. 

1 3 Quite frankly l^u^we spent the better part of the last 

14 two or three days in scheduling and pretrial conferences, but 

1 5 looking at Rule 1 .200, I believe of the Florida Laws, and i 



J in 



1 6 an abundance oSj^Kiori, the Court necessitated the request, 

17 and necessitated and switched the "may" in the rule to 

18 "shall," and the Court has now, in fe^rdance with that rule, 

19 called the pretrial conference. 

20 And, of course, under the rule 1 .200, isn't it, yes? 

21 Ye^jO^. *h?1^ift?amona^^ to schedule 

22 and reschedule. Well, we've been doing a lot of that. Reset 

23 a trial. We've done that. To coordinate the progress of the 

24 action in complex litigation, we've made some attempt. Maybe 

25 we can do some fine-tuning today. And then schedule an order 
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and expedite discovery, and we may need to do a few matters 
concerning that if you still have some problems, if you need 
to see about scheduling disclosure of expert witnesses, and 
the furnishing or discovery of facts known and the opinions 
held by such experts, if counsel have not already done so and 
exchanged, you're going to have to do that prior to the 
commencement of whatever portion of the trial we're going to 
have tomorrow. 

And that said, the Court, having looked at it, has 
decided that the matters that we're going to hear tomorrow, 
will be any motions, and only such motions that are related 
to the trial of this case. 



trial of this ca 

\™s is denominated a contes^jn^r the statute, but 
what it, in essende, provides for is a trial, just like any 
other civil trial, but it is on an expedited basis. 

$e will follow the Rules of Procedure to the maximum 
exter^hat'§jrfs^lnd^pos\)le. Ajjd the presentation of 
rules concerning-opening.^cesent^i^l of evidence, and 
closing^^^Tients, as so indic^|§3^ 

And'at this time, let me announce that I need to hear 
froi^c^nsel a^^r^^o^e^a?sistanc^n>ashioning such 
things as some appropriate time limits for the Opening 
Statements, and the scope of those Opening Statements. 

And I assume what we would have is four, basically four 
groups. I have Plaintiffs, and then I have one -- how many 
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sets of Defendants do I have? 
MR. DOUGLASS: Two. 

THE COURT: Well, then I have two Interveners. 

THE CLERK: Please turn your television down. 

THE COURT: Okay, and we have two intervenors 
represented by Mr. Myers and Mr. Madigan. 

MR. MADIGAN: Ye sir, Your Honor. 

THE COURT: We'll designate you as -- 1 guess we did 
not do so in the intervention, and that would be, also, as 
additional Defendants. 

MR. GREENBURG: Your Honor, if I may, I believe there 
are more -- this is Mr. Greenburg in Miami. I believe there 
are more than two Defendants, Judge. 

THE COURT: I think you're quite correct. I have, 
also, what, three Canvassing Boards? 

MR. GREENBURG: Yes, sir. 

THE COURT: And I have got -- well, that is sort of a 
separ^c^tegory, to some ext^nt^gb got three Defendant 
Canvassing Boards, and we'll designate the other two 
intervening parties, as additional Defendant Status 
Intervenors, unless there's some objection to the 
designa(bn/> 

So, in essence, I then have, as I thought, basically, 
four groups. And then I had -- there was one other 
Intervenor, and that was basically - that was a limited 
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intervention, which would remain within the group, as I'm 
hastily -- 1 suppose, designating that as being with the 
other Intervenor Defendants. 

So that being the case, then what we will have is, I 
suppose, a brief Opening Statements, and we'll discuss any 
limitations that may be appropriate as to time and scope, in 
just a minute. 

But let me just run through my list that I just tried 
to hurriedly jot down, if I've omitted matters we need to 
take up, all you counsel are experienced, and I'm sure you 
will assist me, which I will welcome. 

We,^f£ourse, will not have, in the Openings, any 
repetition, narration of any of the issues or the anticipated 



idence. Tha^ii^^^^i^j^g to"b^^«riittecl. If it's 



evid 

said once, then it applies to the various parties, then I'm 
going to deem that as being an Opening for each of those 
parties. Unless it's expressly explained. 

^(61>hat we're goinVto do fe^) the same thing with 
any anticipated evidence by the various parties. And so I 
also wjiulcf-heed to know at this time today, if there are 
any^^Wd aa^^tfeQ>f%ny corj^Qn^that have been 
abandoned. 

Then we will need to, I suppose, develop the expected 
order of proof for the trial. And let me say at the 
beginning of the trial, beginning tomorrow morning, counsel 
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will exchange, within these four groups, furnish to opposing 
counsel, the Court and the bailiffs, your order list of your 
witnesses, and your exhibits, and any depositions that you 
expect to use. 

And if any of you have any witnesses that are on call 
for any reason, it's going to be your responsibility to 
anticipate the time that those witnesses are to be available. 

The bailiffs are going to have lists of witnesses, and 
I'm not going to have a witness called, and then every time 
wait for five minutes for somebody to go across the street or 
even down the hall. 

We're going to have a couple of witnesses right outside 



each time an additional witness is necessary so that we don't 
have -- we have minimal delay. 



I wonder if we could discuss today also within these 




groups, if there could be, or is it feasible to try to 
ascertain if ^rfEalRp st^ne primary jjpunse I designations 
with respect to examination of witnesses, and presentation of 
any objections and arguments. Q .J* 

And in that regard, objections that are made by one 
party, will be deemed to have been made by all similarly 
situated parties, unless other counsel, of course, may 
succinctly - and I emphasize "succinctly," add any further 
grounds which will be considered on the same basis with 
respect to all other parties similarly situated. 
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And, in addition, with respect to examination of 
witnesses, other counsel will be afforded, of course, the 
opportunity to conduct supplemental examination after the 
initial examination Direct and Cross has been completed. 

But that supplemental examination will be only on 
matters that are unique to their respective clients, and will 
be with respect to subject matter that's not already been 
covered in prior examination. And redundant examination 
merely for emphasis will absolutely not be permitted under 
the time schedule that we will have to operate under. 

And if I may harken back with respect to what is going 
to be ordered for you to exchange on the -- I'm anticipating, 
we'reN^i^o^a^le^o^do allViai© j^op* day. But if it 
happens to carry over to another day, on the morning of each 
trial, you're going to exchange your order list for the 
order of the day, whichever party is still -- still has the 
floor and has the case. 

With respect to any depositions that any of you intend 
to utilize, your list is also going to have to indicate the 
portions of those depositions that are to be used, and any, 
of ^pQt^ *T^lft|tt^r%ny - tbaNjave* been made, or 
have occurred from any prior designations that you furnished 
to each otherV-^ ysf 1 

Make a note, before we leave here, we need to discuss 
markup of exhibits if there's some way that we can accomplish 
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prior to commencement of trial for the utilization for there 
to be some appropriate markup of exhibits, so that we don't 
have to take time to do that. 

And then I would like to suggest, and it's going to 
be -- 1 think my order is subject to, hopefully, some 
refinement from counsel. But it seems to me that what we 
have to deal in the time that we have, that we should have in 
the trial, a presentation of evidence, by issues. 

We can categorize, and then we'll have presentation of 
the evidence, first, by the Plaintiff, and then by the 
Defendants. 

And^h respect to the Defendants, the rules I've 
already announced. 

And we'll do that on an issue-by-issue basis. And that 
way we can take everything with respect to that category, and 
then w^f move~tcj^l next category^ 

^nd I suppose, within tn^t category, also here on -- 
after the presentation of all the evidence, your Closing 
Arguments with respect to that portion, you can also go ahead 
and present that in that sequence. And then we'll do that 
witl^u^aitin^^i%R^9?on anvj^n^sues. And that 
way we'll move through each of the g^upings, and each of the 
issues, and each of the categories of evidence. 

Now, that's generally, it appears to me, how the trial 
is to be conducted. 
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"~~ And ! don't propose to hear anything else today on any 
other matter, other than those matters. 

Does anybody have any suggestion? Objection. 

MR. DOUGLASS: Your Honor, Mr. Kitchen is going to be 
involved in presenting our case, and he had some suggestions, 
I think, that we would like to make to the Court, concerning 
the conduct of this matter, forward. 

THE COURT: Tell me what they are. 

MR. KITCHEN: If Your Honor please. Judge, we have 
tried to comport with some suggestions that would make sure 
what we accomplish in the presentation of evidence in this 

case FF/P y 

RT: I thought I had covered it all. Didn't I? 



MP 



what's wrong, ok; 



AR. KITCHEN: Well, you covered just about everything. 
TW^C^ORT: Well, give me what I didn't, and tell me 

\ 

MR. KITCHEN: Well, I'll tell you a couple of things 
that I think we should give heed to. And one is right off 
the bat that we suggest that the Plaintiffs and the 
cumulative Defendants get equaf'time as opposed to one small 
amountyoOim^ vastly 
out-timed, if you would. 

THE COURT: Yes, sir, that's the first thing I have. 
We need to discuss that on the Opening Statements, and 
everything else. 
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Perhaps what we might say is, we're going to have -- 
allocate a block of time, say, three hours for the Plaintiff, 
and three hours for the Defendants. And then maybe an hour 
each for ail of the other Defendants? I don't know. If you 
have a suggestion in that regard, let me hush, and hear what 
you got in mind. 

MR. KITCHEN: I'm not so much concerned about how mud 
time each side gets, but that each side gets the equal amount 
of time, whatever it takes for us to get it done, is, 
obviously, the kind of time constraints that we're facing. 
But the equality is what's significant to us. 

TH5 q^Dtelp^ll right. Well, what purpose does the 
ntleman arise? 

MR. RICHARD: If I correctly understood what you we 



gentli 

i were 

suggesting, you were going to have the main parties, whatever 
it may be, Opening Statement, presentation of evidence, 
Closing, ma,JgpJBeswtatio{is. Arjji then if the 
Intervenors had any, or other secondary parties, had anything 
to add, that you expected that it would not be corroborative 
or repetitive, and that you would make that decision at the 
time.^eems^fA4(MWfe^y well resolves the issue 
Mr. Kitchen is concerned about. 

THE COURT: Except given some designation so everybody 
has got some idea, generally, how much time they got. 

MR. RICHARD: That's fine. My only concern is, if 
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we're talking about presentation of evidence, obviously, and 
as I understood what you suggested, you're going to take this 
as a series of mini trials. 

THE COURT: That's what I suggested. Now, that, may 
not be workable. In other words, you're the lawyers here, 
and you know your case. And what I don't want to do is foul 
up any of your cases. You know, a Judge can do that if he 
doesn't know the case as well as you. So I was giving a 
suggestion and, of course, if you got any -- 

MR. RICHARD: I have no problem with that. My only 
concern, Your Honor, is we would be opposed to an artificial 
limitation on the time for presentation of evidence, because 
sometimes the Defense necessitates more time than the 
Plaintiff's case, and that's up to you to determine as the 
evidence^Srn rolls' You obviquSry hsftte theSebility to manage 
it, if you think it's becoming redundant or irrelevant. 

^HE COURT: 1/Vef , I te\you wj^at, 1 think maybe we'll 
save a^J@time he1^ this aWnooii^efs go ahead and 
let Mr. Kitchen get through and then I'll hear the rest. Go 
ahead as quickly as you can. 

. MR. KITCffeW^Bt's^talk al^ouNjhe'basic things. One 
is the timing being equal, as practical under the 
circumstances. And you know when you need to change that. 

Second - and farbeit from me to suggest a federal 
rule -- but we really think, in a case like this, Your Honor, 
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you should, unless there's an extreme difficulty presented, 
limit presentation of evidence to: Direct, Cross, Redirect. 
And not just back and forth, ad infinitum. 

THE COURT: That will be the rule. That's a good point 
that I neglected. That's one thing I overlooked. What we're 
going to have is we're going to have Direct and Cross. And 
then in this particular case, we're going to have Redirect 
limited to the scope of Cross. 

Now, has anybody got any objection to that? In other 
words, you know, if you're on Direct, you could go in and 
reopen your case. Bjjt 1'mnot going to permit that under 
this time constraint. So we'll have Direct, Cross, and then 
Redirect. But that will be limited to Cross that would be a 

MR. KITCHEN: Your Honor, we'd like to also suggest to 
you wH&t we thm^J|ild be an expeditious way to handle the 
matters to be presented. 

^©e suggested in the Motion for Pretrial Conference 
that we filed with you, a proposed Pretrial Order. 

JiH^^fhQ^tS^^Sx gtji^to grant. The order -- 
I'mlSgjAiaa to ta^e^fflo^ons, as I indicated. 

The only motions that I'm going to take up are those 
that are the usual, ordinary motions that go to the trial of 
any case; that is, any Motions to Dismiss, or any Motions for 
Judgment on the Pleadings. 
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We need to go ahead and get into our matters of 
evidence, and then we can argue any and all matters related 
to some of them. If some were only related, perhaps, to law 
as it relates to a particular group, then sobeit. 

But if there is any mixture, mixed questions, then 
we'll already have the evidence, and then we'll proceed. 
What we have to do here is to take the evidence. This is a 
trial of contesting a statewide election. 

And so we have to determine, with respect to the 
evidence, and the burden would be whether or not, whatever, 
but for, whatever it is that is claimed, the outcome of the 
election would be different. 

myVieed to 

with r 

MR. KITCHEN: Can I ask you a question, Your Honor. 
THE COURT: I don't know what kind of answer you're 
going to get, but you certainly can. 

MR. KITCHEN: You'know I'm late here, but I think I 
understand what we're trying to do. What we are looking for, 
the Plaintiffs, Albert Gore, Jr., and Joseph Lieberman, is 
certification, that we won the election, and we get our 
eleotors Op. . . A< 

Now, the witnesses to our case is very simply the 
ballots cast by the people of Florida. Those are the 
witnesses. 



NqS^Wbt's w^t^we^many'need to hear the evidence on 
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Now, the first - 

THE COURT: I don't want to truncate you, but I don't 
want to hear -- I've heard that argument a number of times in 
various motions. 

But what we have here is a trial, and you have a number 
of facets of evidence that go to whether or not, in a 
statewide election, whether or not the evidence is sufficient 
to show that, but for whatever it is that is claimed, that 
the statewide election would be different. 

And that doesn't entail just ballots, or the counting 
of ballots. There may or may not be other evidentiary 
matters that relate to that."" / 

So, irfViat rea^d^A/e're not dealing with just - 
unless I'm totally in error - just the counting of ballots, 
as I understand the law. 

KITCHEN: Well, sir, I guess the real question I'm 
asking, then, is our renewed Motion to Commence the Counting, 
our motion regarding the procedures for conducting -- 

THE COURT: You are a little late on that. I've, in 
effecy^atMfc^l^o separate occasions, every time we're 
here, that there cari%e^r&mling ori4hb^e that would -- or 
anything that would be dispositive of those motions until the 
necessary evidence with respect to the necessity for the 
counting -- for any counting, or, as I understand it, as I've 
now been able to, over a short period of time, review it, we 
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basically would be, first, engaged in a review of all -- of 
certain ballots, perhaps, that are being submitted by the 
Plaintiffs in this particular action with respect to certain 
counties, to -- it's a review to determine validity, or 
invalidity of those ballots. 

But in the same -- at the same time, you would be 
simultaneously counting, I assume, those that were determined 
to be valid, and separate those that are invalid. 

So there's more than just that review and counting. So 
that's the reason I'm unable to continue to take up those 
motions. 

MR. KITCHEN: Then you're telling us, as we start 
tomorrow with our Opening Statements, our evidence as to 
all -- wherever it falls in, that's when we're going to deal 
with ail qf'these issues? 

THE COURT: Yes, sir. 




J$AR. KITCHEN: And the procedures you've just announced, 
what we did request as to the time and all the -- 

THE COURT: Do you have any suggestion on the 
allocation I mean, as far as -- 1 understand Mr. Richards' 
position here, we've got several Defendants. I don't know if 
it's possible, but it seems to me that within this side over 
here, what we have, basically, we got a Plaintiff over here, 
and we've got an array of Defendants over here. Not that the 
Plaintiffs are overmatched by any means. But when we're 
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talking about time, when I've indicated, you know, we may 
have matters that are similarly situated, or the parties are 
similarly situated with respect to a certain subject matter. 
And it seems to me that, in those areas, there ought to be 
just one allocation. 

MR. KITCHEN: Well, Your Honor, multiDefendant cases 
are tried every day all over this land. 

THE COURT: I'm sure you've tried a number of them, 

too. 

MR. KITCHEN: I've lost a bunch of them. We're just 
saying to keep it as equal as possible, if something comes up 
that's extraordinary on either side, you can deal with that 
wh^\^ua 1 

THE COURT: I'm certainly going to afford you that 
opportunity. And, for that matter, depending on, in a trial 
such as this, if there is a need for further evidence, if the 
evidence that we take indicates, that t§|re is a genuine need 
and necessity for further critical projajve evidence, then 
I'm going' to give leave for a party to" reopen the case and be 
able to present that. All right? 

MR. KITCHEN: Let me just -- before I sit down, it's my 
understanding you told us you are denying the pretrial 
order -- 

THE COURT: Oh, the proposed. I'm not going to enter 
this Proposed Pretrial Order. What I'm going to do is, in 
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lieu of that, I'm going to -- we'll conduct the trial in the 
fashion that I indicated. 

Now, if we have some other suggestions, is there any 
difficulty, for example, with the parties being able, on a 
morning basis -- and hopefully, it will only be one time -- 
are the Defendants listening? 

MR. BECK: Your Honor, yes, and we'll be fine. We've 
already been discussing with Plaintiff's counsel - 

THE COURT: They need to furnish you their list of -- 
when it's time for them in the morning, not when it's time 
for them to present the case. You need to know their 
witnesses, the order they're going to call them in, and that 
sort c ' " ' 



exhibits, so, then, 




at's coming next. 

\ & 

ur Honor, Phil Beck. Mr. Boies and I have 



will know wh 
. BECK: Yol 
ed this already. They've told us 1 

HE COURT: Excellent. 
1R. BECK: Tve : told them the first se< 
ng to be exchanging ex 



the order of their 




everal of ours, 

and we're going to be exchanging exhibits so that everything 
will go smoothly in the morning. 

THE COURT: Well, one thing that I did notice in this 
file looking through there, is that the Plaintiffs already, I 
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think, in the form of a proffer, with respect to certain 
issues -- 1 mean, certain experts, had furnished a statement 
of the facts and the opinions, I think, to some extent, or 
the substance of the opinions of those experts. 

And if the Defendants haven't done that, the Defendants 
need to do that with respect to the Defendants' experts, so 
that that could -- has that already been accomplished? 

MR. BECK: What we did was slightly different. Their 
proffer was in their Supreme Court papers. But what we did 
is we agreed this morning to expedited discovery as to all 
the experts. 

And as we speak, I think my team is taking the 
deposition of their experts. 

And when we get done here, their team will be taking 
ours, or the other way around. We're going to have all the 
experts deposed today, so that everyone is satisfied with 
that arrangement, I believe. 

^©BOIESi^es, W HonWf 

THE COURT: Mr. Kitchen, anything further? 

MRT'KITCHEN: Your Honor, thinly thing that jumps out 
is, on these experts, we^o^*askl|T^OLih in any given 
subject matter, which you can certainly do under the statute, 
limit to one expert in these subject matters. 

THE COURT: That's another thing that I have meant 

to -- 
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MR. BECK: We've done that. 
THE COURT: I haven't thought about it. 
MR. BECK: Yes, Your Honor, we've got one expert per 
subject matter. We have -- 1 suppose, the only ambiguity in 
that is I've got one man from each county coming up to talk 
about how they maintain their machines. But I think that's 
somewhat different. We need each county, the three for -- 
they're all like five minutes. And we need one for each 
county. So that's not duplicative. 

But in terms of experts, we only have one statistician. 
We've only got one guy who is a mechanical engineer. We've 
only got one person who is a chemist. 



nly got one person who is a chemist. 

\™^oTTR1^ Why do you need wil 
; there some objection to authenticity? 



,tnesses on the machines 



MR. BECK: They're claiming that the reason these 
dimples ought to count as votes is because the machines did 
not read properly. And that's what their expert is going to 
say. And we have testimony goingjh^'other way. 

THE COURT: Well, I suppose we can't -- we couldn't 
have a proffer as to those witnesses, and see if there could 
be a stipulation^o^^^l^ng to call\Un>ee. In other 
words, a proffer of what that particular witness would say. 



And that goes for any of your witnesses on either side. 
If there are some where you have -- like we have 
multiple counties here -- if it is possible, let me just ask 
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counsel to think about that. And if you can, then we could 
have a stipulation and accept a proffer which would then save 
us the necessity of calling that witness. 

MR. BECK: We will confer on that, Your Honor. 

THE COURT: All right, sir. Thank you, sir. 

MR. GIBSON: Jerry Gibson for the Secretary of State. 
And tomorrow you'll have someone that CAN talk. 

MR. GREENBURG: Your Honor, this is Mr. Greenburg in 

Miami. 

THE COURT: See, in this operation, he is in charge. 
Go ahead, sir. 
(LA* 




3 R F Fit 

EENBURG: Your Honor, 



onor, we have a written docume|i 
i. I can ! 



we received subpoena duces tecum. I can bring it up, and I 
wil! assert to the Court that it is an official document of 
what our machines showed. It will serve as a proffer, and we 
wouldjot ha^b^Hg Jg> a w^ness ^testify, if that's 
acceptable to the Court. 

THE COURT: Well, if that's -- it's acceptable to me, 
if it's acceptable to the party who caused the issuance of 
the^pbem.^*^^^ _\ 

Now, what is it? I thought that Mr. Greenburg you 
all had can cleaned him out down there. 

MR. GREENBURG: You have all our ballots, but we still 
have a few scraps of paper down here. 
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THE COURT: Oh, no, I guess they're trying to get that. 
Who is it that has what do you want from Mr. Greenburg? 
Is what he said satisfactory? Who issued the subpoena? 

MR. BOIES: Your Honor, we're not sure what he's being 
asked to bring up. But if somebody was asked to bring 
something up, and Mr. Greenburg will bring it and verify 
that's what it is -- they don't have to bring a witness to 
testify -- then we will accept Mr. Greenburg's 
representation. I don't know exactly what he's been asked to 
bring up. 

THE COURT: What is it, Mr. Greenburg? We've got to 
/ want? 

t of the problems that were 




M f( i ei ion*daV/ 

THE COURT: And you've got such a list. 
MR. GREENBURG: Yes, sir. 



^"HE COURT: Do we kripw wh^it was prepared by? 
^fi^GREENBURG:* Jesusj^uez.who is the gentleman 
who was subpoenaed. 



MR; BECK: Judge, we subpoenaed Mr. Vasquez, 
alth^^-^th1niJt#^fT subpoenaed Mr. Vasquez. We need 
him for testimony orj ano^rjte^^sK Mr. Vasquez is going 
to need to come. 

THE COURT: Mr. Greenburg, the parties need 
Mr. Vasquez. 
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MR. GREENBURG: He'll be there. 

MR. BECK: I might say, we also, to save inconvenience 
for witnesses, we subpoenaed somebody from Palm Beach to 
bring up ballots from prior elections. 

And if the counsel just brings up the ballots for prior 
elections, and Mr. Boies agrees we don't need to authenticate 
them with a witness, we can save that person, whoever it was, 
a trip up here. 

MR. BOIES: We can stipulate to that, Your Honor. 

THE COURT: Palm Beach? 

MR. ROJOS: Yes^[r, they may already be up there, but 
I'll double-check, and if we can avoid that, that would be 
wonderful. 



Die-check, and if we can avoid the 
o^e>^\^ 

THE COURT: All right. Otherwise, I suppose they'd 
have tot^here^ 

All right. Yes/sir? , £ 
Gibson for 



MR. GIBSON: Jerry Gibson for the Secretary of State 
and the Florida Election Canvassing Commission. Tomorrow 
you'll have somebody that has a better voice than me. 

We just want to make sure that our clients are not 
lumped in with the Bush Defendants. 

THE COURT: You're going to have your separate -- I'll 
give you a brief Opening Statement, so all the parties can 
establish their separate identities. 

But, now, when your client has a similarly - is in a 
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similarly situated position with respect to a subject matter, 
then the maybe Defendant is going to assert that, and then I 
don't need to have needless repetitive presentation. 

MR. GIBSON: We understand that. And on the legal 
issues and evidence, we have no problem. 

THE COURT: And I'm not going to go over the same thing 
just because your client might want to emphasize that same 
point, again. If it's emphasized, once, I'm a fairly quick 
read. I'll pick up on it. 

MR. GIBSON: We won't do that, Your Honor. Thank you. 

THE COURT: Now, who did I have back over - I had one 
Intervenor? h that a^njatter that I needed to take up, I 
believe that's the last thing. 



MR. VEZINA: Yes, Rob Vezina on behalf of Speaker 
Thrasher. We filed a Motion to Intervene this morning. 



THE COURT: Any objection to the Motion to Intervene? 
^[©BOIES^es, Your Hoq§r^ 



THE COURT: I thought we'd take care of that in a 

hurry, but go ahea$ e CW^I * 

odium? 



irry, but go ahead. 

MR. VEZINA: ■ May" I approach the pod 
t(e COURT: Y ?^ttC\ 
MR. VEZINA:. Your Honor, byway of very brief 
background, I think as we all know - 

THE COURT: Wait just a minute. I think I looked at 
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that motion, and that's just a motion, as I recall, just 
briefly, looking through that, apparently, there would be 
some positions on behalf of this -- it's an individual voter, 
but, also, this will be an elector. 

MR. VEZINA: Yes, sir, this is unique. 

THE COURT: So I suppose it would be a little 
difference in similarity between my other grouping here of 
individual voters, to some extent. 

What I have done, and let me go ahead and explain, so 
maybe if it's satisfactory, it will save us some time and 
perhaps remove some of the objection. 

What I have given is an intervention, and we're not 
goingNp\av^ -- you^cgn^have reo many more people 
wandering in to intervene, because we're going to have to 
continue to move forward. . Q 

But you could have, perhaps, a limited grant of 
intervention, and that would bete fajrjjf - that would be 
severew©iited with respect to, yo^jbw, participation. 

rJfe.^EZlNA: Yes, sirjj J* 

jmi^S^^giQft any Intervenor 

at this point, basically, just to seek any kind of relief 
that is of a different type against any party in this action, 
that is already in this action. 

MR. VEZINA: Let me make three quick points if I may, 
apropos to what you just said. Number one, Speaker Thrasher, 
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is, as you said an elector. So he is in a different position 
here. And you've heard the Plaintiffs say this morning that 
Mr. Kitchen seeks to invalidate the election of these 
presidential electors. So Mr. Thrasher is one of those. 

Secondly we don't need to and don't want to and don't 
attempt to come in and make this any more complicated or 
extensive than it already is. 

We're not asking for time to examine the witnesses, or 
do anything to further complicate the process. 

We do, however, or would like, however, to move forward 
tomorrow, with the Court's convenience, with a Motion to 
Dismiss, which was an attachment to our Motion for 
Intervention/and it^a^spositive Motion to Dismiss. 

THE COURT: Is it already on the same ground, or a 
subject that has already been -- that is pending in motions 
to dismiss? That's what I'm going to hear initially, are all 
matters that relate to the dismissal of the action, per se, 
or any Motion For a Judgment on ^headings. Those type of 
things really - 

MR. VEZINA: This is not tangential, Your Honor. This 
goes right to the heart r>f whether the contest statute is 
applicable to presidential elections, presidential and vice 
presidential elections^ \\f i 

THE COURT: Has that matter already been raised? 

MR. BECK: Yes, by way of our defense, and in our 
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Motion to Dismiss. 

THE COURT: This is an affirmative defense? 

MR. BECK: I believe it is, Your Honor. What we had 
anticipated on this issue, in terms of scheduling, was this 
is a pretty complicated legal issue. 

And, frankly, I don't think the Gore team has had a lot 
of time and opportunity to respond to it. And rather than -- 
and I think they're entitled to, because it is a complicated 
legal issue. 

What we anticipated from our side, is suggesting to the 

Court that, on issues such as that, which we think are very 

/"Y I L / — 
important, but need time for the others to respond, and for 

the Court to read and reflect on briefs from both sides, 

that, rather than delay the commencement of evidence that, we 

begin with the evidence. 



And then after the Gore team has had a chance to read 
our papers and theirs, and respond, and the Court has read 
them all, then at somewhere along the way when there is a 
logical break in the evidentiary presentation, we could take 

those^tK^^e C W 9^*r* 

They're very important to us, and we want to press them 

strongly. But we don't want to do it in a way where others 

haven't had a chance to read them and reflect on them. So 

your suggestion, Your Honor, would be that tomorrow we begin 

the evidentiary hearing, and that these matters that are 
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going to require some briefing and argument, that we do a 
little later in the hearing. 

THE COURT: Well, as far as that proceeding, that 
suggestion, I think that would be well taken as far as that 
particular item. 

But, now, that's the same subject matter, you see, that 
we're having raised here, really, by this Intervenor. And I 
think that, with the same type of limitation I put on the 
other Intervenors, there's no further right to - in other 
words, you've attached that with your motion, I assume. 

MR. VEZINA: Yes^e did. 

THE COURT: Which is what the rule -- and so you'll 
stanaN^jwpleadina^ You woWh^^right to plead 
further. And-yDu don't have to respond to any other pleading 
from an^rtherVarty, except a^sueSfcas nSight be directed to 
your clfent. 

But it seems to me that this is a matter where, as far 
as this subject matter is concerned, if counsel can agree on 
splitting up the time for that, then you can share the amount 
of time that's going to be allocated on this side, and the 
Plaf^tifj)^^ will have 

the same amount o|time*buttltould be allocated between 
counsel, as you see fit, the same as I've ordered, with 
respect to my other Intervenors. 

MR. VEZINA: We're of like mind with counsel. 
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THE COURT: Now, let me find out what level of 
objection, now, would there be? 

MR. BOIES: Your Honor, there's no practical objection. 
We don't think Mr. Thrasher has standing but the Court 
doesn't need to resolve that now, and given the procedure 
that is worked out, I don't think it is pressing to do 
anything until tomorrow. 

THE COURT: Well, I'll grant the Motion to Intervene 
with reservation to you of whatever your condition is 
concerning standing. 

So I suppose, then, in conjunction with your 
suggestion, Mr. Beck, at some appropriate time in the 
proceeding, 
read 



uggestion, Mr. beck, at some appropriate ume in ine 
iroceeding, you alhwij^be exchanging those, and 1*11 be 
sading them, what, at three o'clock tomorrow night? 



MR. BECK: We filed our motion - 



I| really hoped to see if we could complete 

this, say, within a 12-hour trial\Now,^counsel is 
realistically looking at -- if it's going to take longer - 
the longer it takes with this, the longer we've got other 
things, perhaps, that we're going to have to do with respect 
to oth^^en^e^tft^frS^?-- if jfs^monstrated as 

necess4//- 

And it goes right back to the motions that have been 
made, to begin with, that I've had to hold off on concerning 
the so-called counting. But the determinations on validity 
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of a certain portion of the evidence in this case. 

And I'm not going to -- we're not going to just try 
this on all sort of matters for about three days, and leave 
a day and half, or two days left to do the rest. 

So we're going to have to do the best that we can. So 
I suggest that each of you look at your presentations. Let's 
slim it down to absolutely. Let's get all the fluff off, and 
proceed in that fashion. 

For what purpose, does the gentleman arise. 

MR. MULLINS: Your Honor, I represent Nassau County. 

THE COURT: We lost you. We need to apologize. You 
have a matter that needs to be attended to? 



LINS: Your Honor, I apologize that I walked in 
somewhat late. The traffic wasn't friendly coming in to 
Tallahassee. 

THE COURT: Did you have an objection to a subpoena? 

No, sir, we have no objection to that 



^IR. M^uBTn^, sirVe ha^ no o 
subpo^Q-We received one foryo&r^allots. We just wanted 
to know if it was going to be granted, because the sheriff 
was prepared to bring them. 



3S prepared to bring them. , , 

And my second portion -- and you 
th this - is Plaintiffs filed a motion deali 



/ou may have already dealt 



with this - is Plaintiffs filed a motion dealing with 
Nassau County that I got about ten minutes to five last 
night. And we have not had a chance to properly respond. We 
would do so in the morning with the affidavits and so forth. 
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I assume that's acceptable. 

THE COURT: Well, now, affidavits, what we have is a 
trial. And the affidavits, the last time I looked, that's 
hearsay. 

MR. MULLINS: Well, we won't use affidavits. 

THE COURT: Unless the objection is waived. 

MR. MULLINS: I prefer live witnesses and we have those 
here. They're here for that purpose. 

THE COURT: We won't be able to try this case on 
affidavits with respect to all counsel. 

MR. MULLINS: Thank you. 

THE COURT: Now, as far as the -- when you're talking 
about ballots in Nassau County, can I put Nassau on the same 
basis -- perhaps,"'! already had -- with respect to the other 
counties? I'm going to order that those subpoenas be held in 
suspense; in other words, I'm going to suspend the execution 
on those subpoenas. But I'm $ping tqyrder, and I'm going to 
charge and instruct you to instruct your client and anyone 
else that may have anything to do with those ballots, that 
they're being impounded pursuant to my bench order here at 
thi^W JJaat no^n?# & Save any access to those records 
from this time forward, pending further order, in any - for 
any reason, or in any manner, without a prior leave, leave of 
Court. 

MR. MULLINS: Thank you. 
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THE COURT: Is that satisfactory? 
MR. RICHARD: Okay. 

MR. DOUGLASS: Your Honor, before he leaves, we would 
like to suggest that we confer with counsel and find out what 
the witnesses are going to say. And if necessary, after that 
discussion, with your permission, take their depositions this 
evening. 

They're here, he said. 

MR. MULLINS: That would that be agreeable. 
THE COURT: Very good. It would be so ordered. All 
right if there is no other further - 

THHlCOJ^TW)MINISTRAT0R: The two parties that we w 
able {S^pe?Pinellas^ounty attorney's office, and Bill 



Jennings have passed a note to me. Do you wish to have me 
raise them on the telephone to hear their objection. 

THE COURT: No, the one, I instructed, wasn't it 
Mr. Rutledge -- who was going to notify -- 

THE COURT ADMINISTRATOR: Pinellas? 

THE COURT: Pinellas? Well, if they didn't appear and 



the 



didn't provide for it, I suppose they'll just have to do 
whatever it is they think rs'best, if they didn't attend 
hearing to find out what was going to happen. 

MR. DOUGLASS: We have one other request to ask, many 
people have asked us to please bring Mr. Greenburg, so we can 
see him. 
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THE COURT: Mr. Greenburg? Did you lose him? ~~ 

MR. GREENBURG: I'm here, Your Honor. 

THE COURT: All right. That was Mr. Douglass here in 

Tallahassee. He wanted us to extend all of our wishes that 

we're anxious to see you up here in Tallahassee. 

MR. GREENBURG: It's no great treat, but I'll be there. 
THE COURT: Thank you very much. That will conclude 

the hearing. 

(HEARING CONCLUDED AT 4:23 P.M.) 
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Opposition to Plaintiffs' Motion 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 
CIVIL DIVISION 



ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for the Vice President of the United States, 

Plaintiffs, 



CASE NO: 00-2808 



KATHEPJNE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, ET AL, 



if 4 >L 

MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS' MOTION TO RESOLVE FACTUAL AND 
\ LEGAL ISSUES OF COUNT III 

Defendants George W. Bush and Dick Cheney hereby oppose and object to 



Plaintiffs' Motion to Resolve Factual and Legal Issues of Count III. Because 
Plaintiffs' motion relies on disputed material facts, Plaintiffs are not entitled to 
relief as a matter of law. Moreover, even if those facts were not in dispute, 



Plaintiffs would not be entitled to relief because their claims are unsupported by 
the law. /'", S 



I. Relief Cannot be Granted on Count III as a Matter of Law Because 
Numerous Material Facts Are in Dispute. 

Plaintiffs' motion that the Court should resolve Count III purely as matter of 
law relies on the contention that there are no material disputed facts concerning the 
conduct of the election, the machine recount, and the certification process in 
Nassau County. To the contrary, numerous material facts asserted by Plaintiffs are 
disputed, and Plaintiffs utterly fail to acknowledge other critical facts. In view of 
those circumstances, relief cannot be granted on Count III without discovery and 
an evidentiary hearing on the facts surrounding the Nassau County Canvassing 
Board's mandatory recount and subsequent certification of the correct elections 
returns for that cVintyw _ >r 1^ T^rV . 

The contested facts asserted by Plaintiffs and the bases upon which 
Defendants dispute th£m are as fo}Hs- Plaintiffs note#at the Nassau County 



Canvassing Board certified the results of the automatic machine recount. See Mot. 
fs' description omits the critically impo 



* [I(d i P lintiffS^dg ript • - critically impo ' i .... that tin 
County Canvassing Board decided to submit the original certified count because 
the Board realized, and made the s 

I 

automatic machine cou^ 
Supervisor of Elections, and is a Democrat, discovered soon after the machine 
recount was completed that her employees had failed to conduct the recount 
properly. Specifically, county employees had failed to separate all the ballots on 




which presidential votes were cast from the other ballots cast in Nassau County. 
As Ms. King notes in the attached affidavit, "I discovered the error and determined 
the cause of the error. ... I determined that my assistants, in placing the ballots in 
the machine for the recount, omitted 218 of the Presidential ballots." See Exh. A. 
As discussed more fully below, a county canvassing board is not required to certify 
an inaccurate canvass; thus, these facts clearly are material to whether the 
Canvassing Board's certification decision complied with Florida election law. 

Plaintiffs further allege that when the Nassau County Canvassing Board met 
to ensure that it had included the most accurate returns in its final certification, the 
Board failed to comply with the notice requirements of Florida's "sunshine" law, 
section 286.01 1, FLA. STAra^Sg^^Tgs is simply untrue — the County 

> indicated by the 




publicized its meetmj 
ttached affid i\ its of Shirley King and J.M. Oxley, Jr., the Clerk of the Nassau 
County Circuit Courts see Exhs. A and B, notice of the meeting was posted on the 
two doors of the Supervisor of Elections office, at the entrance to the County 
Public Works Department, and at the temporary location of the Nassau County 
Courthouse. Fax notices were sent to all party representatives who had attended 
the Canvassing Board meeting at which the results of the November 7 election 
were certified, and various interested parties were notified by telephone. Notice 
was also published in the Florida Times-Union newspaper on November 23, 
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2000, and the press was notified of the date and time of the meeting. These 
material facts, which Plaintiffs dispute, are critical to resolution of Plaintiffs' claim 
under Florida's "sunshine" law. 

Plaintiffs further allege that the appointment of Marianne Marshall to the 
County Canvassing Board violated section 102.141(l)(b) of the Florida election 
code, because she was a candidate for county commissioner in the November 7 
election. What Plaintiffs fail to explain is that Ms. Marshall was sworn in as a 
county commissioner on November 21, 2000, so that she was no longer a candidate 
for any office when she participated in the November 24 certification meeting. 



vhen she participated in the November 24 certi] 
Plaintiffs also ignore that Marshall did not participate in the canvass - her only 
as to vote with the two other Democratic memfc 



involvement was to vote with the two other Democratic members of the Board to 
certify the correct election results to the Secretary of State. See Exh. C. These 

* J . % 

facts are clearly material to the Canvassing Board's compliance with section 
102.141. 

» ; 

Plaintiffs assert incorrectly that no one had protested the results of the 
automatic machine recount as of the November 24 meeting of the County 
Canvassing Board. As the attached letter shows, Marshall Wood, a voter 



registered in Nassau County, objected to the certification of the automatic recount 
because he was aware that the recount had failed to include 218 ballots. His letter 
is attached as Exhibit D. This disputed material fact is clearly relevant to 
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Plaintiffs' argument that the County Canvassing Board had no authority to reject 
the machine recount in the absence of a protest by a party in interest. 

Plaintiffs also allege that the County Canvassing Board "had previously 
rejected [the November 7 results] as incorrect." Mot. % III(m). Actually, County 
the Canvassing Board never rejected the November 7 returns. The Board 
conducted the machine recount on November 8 only because the close margin in 
the statewide vote triggered a statutorily mandated machine recount of the 
presidential election in all counties, see 102.141(4), FLA. Stat., not because there 
had been any inaccuracy in the original returns in Nassau County. 

Plaintiffs proffer John Cascone's affidavit as evidence that someone 



objected to the accuracy of the November 7 initial count before that count was 
certified on November 24. But the attached affidavit by Shirley King states, to the 



contrary, that she recalls no objection to the Board's decision to amend its 
certification to reflect the more accurate November 7 results until after the Board 
had already filed the amended certification on November 24, 2000. See Exh. A. 
Dueling affidavits such as these create the starkest form of factual dispute, and this 
dispute bears heavily on Plaintiffs' claim that the County Canvassing Board should 
have certified the Noven 

The primary fact that Defendants altogether ignore in their Motion is that the 
November 8 automatic machine recount was conducted improperly and entirely 



on Plaintiffs' claim that the County C 
/ember 8 returns. 
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ignored 218 ballots. As set forth in the attached affidavits and exhibits, Ms. King 
realized, soon after the November 8 machine recount had been completed, that her 
employees had failed to run 218 presidential ballots through the machine in the 
recount. See Exhs. A, D, E. Thus, the results of the machine recount were 
fundamentally inaccurate. Not wanting to disenfranchise 218 voters who had cast 
valid votes, Ms. King called a public meeting of the Board to address whether the 
Board should accept the original returns or the inaccurate machine recount. By 
unanimous vote of the Board, and after being advised by the State Division of 
Elections that submission of an amended return was permissible until November 



24, 2000, Ms. King certified the accurate results obtained on November 7, 2000. 
See Exhs. F, G. These material facts are disputed and obviously are critical to a 

r7 



determination whether^'wasjjermissjble for the Boaf^o certify the November 1 
results rather than the November 8 machine recount. 

Another critical omission is that Plaintiffs have failed even to allege that, 

*y< s J fits 

were the 218 excluded votes now counted, the Democratic Presidential Electors 
nonetheless would have maintained the net 5 1 votes reflected by the machine 
recount. At very least, this raises a disputed issue of material fact that would have 
to be resolved before any reli^^oul^bejgj^nted on Count III. 



II. Section 102.141 Does Not Mandate the Certification of an Irregular or 
False Return. 

A. The Automatic Machine Recount Did Not Count All Votes Cast 



Plaintiffs' argument that section 102.141(4) required the Board to certify the 
November 8 machine recount is misplaced in this case because that section does 
not require certification of an incomplete or irregular return. Section 102. 141(4) 
requires that "[i]f the returns for any office reflect that a candidate was defeated or 
eliminated by one-half of a percent or less of the votes cast for such office, ... the 
board responsible for certifying the results of the vote on such race . . . shall order a 
recount of the votes cast with respect to such office . . .." As discussed above, the 
Nassau County Supervisor of Elections determined that, through an inadvertent 
error, the machine recount did not include all of the ballots validly cast in the 




presidential election in Nassau County, whereas the original and finally certified 
election-night returns did re fleet the will of the voters in Nassau County. The 
language of section 1 Qffi4 1 (4)j;leariy contempTatesijgt the automatic machine 
recount will involve all ballots. If it did not, the statute would have no purpose. 
The objective of a recount is to determine who won the majority of the valid votes. 
This is ascertained by a machine count of every paper ballot for a tabulation of the 



validly cast votes. Because inadvertent error prevented such a tabulation, the 
November 8 machine recount was not required to be certified under section 
102.141(4), FLA. STAT.^ 



recount was not required to be certifi 



B. The Original Returns Are More Accurate Than November 8 
Recount 
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A count of only some of the ballots submitted in the County cannot, by 
definition, be as accurate as a count of all votes that have been validly cast. The 
November 8 return, which did not count the validly cast votes of 2 1 8 Nassau 
County citizens, is facially inaccurate and therefore irregular and false. Section 
102.141(4) does not require the County Canvassing Board to submit the results of 
an improperly conducted machine count merely because it was the most recent 
count conducted. 

C. The County Canvassing Board Did Not Violate Section 102.141(4) 
and Acted in Good Faith. 

Plaintiffs' reliance on Morse v. Dade County Canvassing Board, 456 So. 2d 

1314 (3rd DC A Fla. 1984), is misplaced. Plaintiffs claim that Morse demands that 

county canvassing boards use only the recount tallies when a recount has been 

conducted under sect^Jn 102. 14fjjjfeut this proposition presumes that the section 

102.141(4) recount was conducted properly and counted all the votes. Otherwise, 

as already discussed, the absurd result would be that recount results, potentially 

riddled with errors, would automatically take precedence over more accurate 



d, the absurd result would be that recoun 
would automatically take precedence o\_- „ 
In addition, Morse is inapplicable because the r 
^^lM^and a ce^rai l^te^T^ 
d standing to question the re 



original results. In addition, Morse is inapplicable because the returns in that case 
had not been certified, id. at 13 16, and a central issue in that case was whether a 



county canvassing board had standing to question the results of an election. Id. 

In an election contest where there is no allegation of fraud or intentional 
wrongdoing, moreover, Plaintiffs must show substantial noncompliance with the 



election laws and that the result did not reflect the will of the voters. See 
Beckstrom v. Volusia County Canvassing Bd., 707 So. 2d 720, 725 (Fla. 1998). 
The Nassau County Canvassing Board substantially complied with Florida's 
election laws when it amended its certification to reflect the election-night results 
because the machine recount, through inadvertence, had not counted all the validly 
cast votes. 

Regardless, it is not possible to say that the original and final certification 
did not reflect the will of the voters. Nassau County conducted a recount without 
2 1 8 of the votes cast. See Exh. A. To grant the relief Plaintiffs request would 
disenfranchise those 2 1 8 voters, whose votes we fej^ early valid and, as far as the 
record reveals, reflected a clear intention to vote for a particular candidate. A 
"court should not frustrate the will of the votersif th^^ilureTto perform official 



: the will of tht 

duties is unintentional and the will of the voters can be determined." Beckstrom, 
707 So. 2d at 726. The Supervisor of Elections and the County Canvassing Board 



The Supervisor of Elections and the Co 



acted properly when they detected the error in the recount, contacted the Division 
of Elections concerning the problem, and appropriately acted on the direction 
received. See Exhs. A, F, G. The canvassing board acted in good faith, 



substantially complied with the election statutes, and certified etum t it m< t 
accurately reflected the will of the voters. 
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III. A Reversal of Nassau County's Certification Would Not Change the 
Result of the Election. 

Even if Plaintiffs could prevail on some of the elements of their claim under 
Count III, it would not change the result of the election in Nassau County or in 
Florida, as required by section 102. 168. The difference between Nassau County's 
original count and the incorrect recount was only 5 1 votes. The gap between the 
votes cast for the slate of Republican Presidential Electors and Democratic 
Presidential Electors was 537 votes. Thus, Plaintiffs' claim fails to meet a 
threshold requirement established by the election code. 

IV. The November 24 Nassau County Canvassing Board Meeting of Was 
Legally Conducted. 

The Nassau County Canvassing Board's November 24 c meeting was 
lawfully conducted. The Board satisfied the requirements of Florida's "sunshine" 
law, section 286.01 1, Fla. Stat., by providing legally sufficient public notice of 
its meeting. Further, the composition of the Board at that meeting complied with 
section 102.141(1) because Marianne Marshall was not a candidate for any office 
being canvassed on that date. Indeed, she had already been sworn in as county 



commissioner. 



A. Ample Notice of the Canvassing Board Meeting Was Given. 

Florida's "sunshine" law requires that governmental bodies give notice of 
their meetings and conduct those meetings in public. See Fla. Stat. § 286.01 1. 
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The Nassau County Canvassing Board's November 24 meeting to determine 
whether to certify the results of the automatic machine result complied with those 
requirements. Plaintiffs do not dispute that the meeting was held publicly. They 
assert, contrary to the facts, that the Board failed to provide proper notice of the 
meeting. As discussed above and in the attached affidavit of Shirley King, prior 
public notice of the meeting was given by several means: published notice in the 
Florida Times Union, a newspaper of wide circulation in the County, distributed 
to the public by 6:00 A.M. on November 23, 2000; public notices posted on the 
Supervisor of Election's doors, the entrance to the County Public Works 
Department, and the temporary location of the Nassau County Courthouse; faxed 
notices to party representatives; telephonic notification to various persons; and 
notification to the press. These measures clearly provided the reasonable notice 
required by Section 286.01 1. See Lyon v. Lake*£ounty^65 So. 2d 785, 790 (5 th 
DCA Fla. 2000); 



i; OP^LAyVrTY. Gen. 73-170 (May 17, 1973). 

'Ti.jw:^ « «. J ^j. T)w, « * — Z" 1 i_^^w n — i ft. 



B. No Misconduct By County Canvassing Board Under Election 

1. Marshall Properly Participated in the Board's Certification 
on November 24. 

Plaintiffs' allegation that Marianne Marshall's participation in the Board's 



meeting and deliberations concerning the amended certification filed on November 
24 was improper under section 102. 141 (l)(b) is unsupported by fact or law. 



11 



Marianne Marshall was not a "candidate with opposition in the election being 
canvassed" when she was appointed by the County Commission to the Board. 
First, she had not yet been appointed when the election was "being canvassed." 
The election was canvassed on November 7 and 8, nearly two weeks before Ms. 
Marshall was appointed to the county board. Her only involvement in the 
amended certification process was to vote in favor of amending the November 24 
certification to reflect the correct election results. See Exh. C. And, although she 
had been a candidate for county commissioner in the November 7 election, Ms. 
Marshall was sworn in as a county commissioner on November 21, 2000; thus, she 
was no longer a candidate for any office when she participated in the Board's 
meeting and certification on November 24. Finally, even if the Board's meeting on 



* ' ■ ^ • A,-r. x many, i/VCll 11 LUC DU 

November 24 had been a canvass, that meeting affected only the election of 
presidential electors, which was not a race in which Ms. Marshall was a candidate 
For those reasons, Plaintiffs' argument that Ms. Marshall's appointment violated 



the Florida election cqjj^without merit. ^ ( 

2. At Most, Marianne Marshall's Participation on the Board was 

Even if this Court were 1 
substituted onto the Board, that fact merely amounts to harmless error. On 
November 24, the Canvassing Board voted 3-0 to amend its certification to 
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recertify the original election night certification. See Exh. G. Because a majority 
voted for this action, Ms. Marshall's vote was unnecessary in this decision and 
therefore her participation was irrelevant and harmless. 

In VansAgnew v. Davidson, 156 So. 7 (Fla. 1934), the Supreme Court of 
Florida found that the votes of only two members of a three-member public board 
were necessary for the board's action to be legitimate. The Court particularly 
noted that in election cases: '"A certificate signed by a majority of the inspectors is 
a valid return. The omission of one to perform his duty is not even an irregularity 
in the return.'" Id. at 9 (quoting Bisbee vMoari of State Canvassers, 17 Fla. 29 
(1879)). Logically, therefore, a certification approved by all three members of a 
board in which one member is allegedly unqualified is presumptively valid. 
Participation by an unc^ifie^member when £majdfijj of qualified members 



unqualified member when a majority of < 
voted for certifications harmless error that cannot, by definition affect the 

j " Mi 



outcome of an election. 
V. CONCLUSION 

In sum, Plaintiffs cannot prevail as a matter.of law on Count III of their 
Complaint due to the plethora of disputed factual questions that are central to any 



ruling on that Count. Based on the evidence cited herein by Defendants, it is quite 
clear that, contrary to Plaintiffs' asserfrrjns, the election returns tabulated in Nassau 
County on November 7 were more accurate than the returns produced by the 
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required manual recount on November 8. In light of this, the Board acted well 
within its discretion, and not in violation of the law, when it decided to accept the 
November 7 returns. Moreover, the Board's decision was rendered by a legally 
constituted panel of three qualified County Canvassing Board members, was issued 
during a legally called and open meeting and, in any event, did not affect the 
outcome of the election statewide. Defendants respectfully ask that Plaintiffs' 
motion be denied. 
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215 South Monroe Street, Suite 601 
Tallahassee, Florida 32301-1804 
For Secretary of State Katherine 



1 I • ;he Elections Canvassing Board 



Tucker Ronzetti 
Assistant County Attorney 
111N.W. 1 st Street 
Miami, Florida 33130 
For Miami-Dade County Canvassing 



Commission 



ade Count) 




Andrew McMahon ^ 
Palm Beach County Attorney Oft 
301 N. Olive Avenue/Suite 6i 
Palm Beach, Florida -3340 
For Palm Beach Cojtmty Canvass: 
Board 

Michael S. Mullin 
191 Nassau Place 



Harold McLean, Senior Attorney 
Agriculture & Consumer Services 
515 Mayo Building 
407 South Calhoun Street 
Tallahassee, ffia^ia 32399 



Hi , 



Yulee, Florida 32097 
For Nassau County 
Board 



Bruce Rogow 
Bruce S. Rogow, P. A. 
500 East Broward Boulevard, 
Canvassing West Suite 1930 
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Ft. Lauderdale, Florida 33394 

a Beach County Canvassing 




Attorney for Defendants Bush and Cheney 



Exhibit A, Affidavit of Shirley King; Exhibit B, 
Affidavit of Chip Oxley; and Exhibit C, Affidavit of 
Marianne Marshall, To Follow. 
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MARSHALL E. WOOD, P.A, 
Anorney at Law 
suite 100, allan building 
303 Centre .Street 
fernandina Beach, Florida 32034 



Marshall e wood 
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November 22, 20 0 0 



Shirley King, Supervisor of Elections 
11 North Street 
Fernandina Beach, PL 32 034 

Dear Mrs. Kings 

As the attorney for the Nassau County Republican Party, I 
hereby request) the votes cast in the November 7, 20 00 General 
Election for President of the United States be counted - not the 
automatic recount figures conducted in Nassau County on November 8, 
2000 - and the Canvassing Board's certification be amended to 
reflect the orijg 



As a bas 
consideration. I 




following for your 



tor < 
scoui 



of che Division of 
mt was flawed and 



decision of the Florida Supreme Court 
will of the voters is paramount 



l Direct! 

*is indicating tliat the reo 
d in a loss of 218 ballots. 

ing the wi; 

regarding elections. Given the fact 218 of 
the "A" ballots were overlooked in sorting the ballots, 
it 'would seem that 218 people were disenfranchised as 
a rjesult of the flawed recount. 
I 

Please consider this as an urgent request to certify the 
appropriate count at your earliest convenience so that the results 
may be certified to the Secretary of State by November 26, 2000. 



O 



j 



Dec-01-QO 12:46pm From-MARSHALL WOOD PA 904277661 1 7-1 48 P. 03/03 F-534 



Shirley King, Supervisor of Elections 
November 22, 2000 
page 2 

Thank you for your consideration of this request. 
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AFFIDAVIT OF EDWARD KAST 



STATE OF FLORIDA 



COUNTY OF LEON 



Comes now, Edward Kast, Assistant Director, Division of Elections, Office of the 
Secretary of State, State of Florida and says as follows: 

1 . I am employed as the Assistant Director in the Division of Elections, Office of the 
Secretary of State, State of Florida. My address is Room 1801, Capitol Buildina 
Tallahassee, Florida 32399. 

2. I am over the age of 1 8 and of sound mind. 

3. I am Assistant Director of the Division of Elections. On November 22j 200G< I 
received a letter from Shirley King, Supervisor of Elections, Nassau County. The letter 
identified a discrepancy between the returns obtained from the November 7, 2000, 
tabulation of votes and the November 8 automatic recount tabulation. Ms. King stated : 
that handling errors, which occurred during the recount, caused an inaccurate tabulation. ' 

4. I spoke with Ms. King on November 22, 2000, and advised her that if the Nassau 
County Canvassing Board wanted to file an amended certification; in light of the 
handling errors that occurred during the November 8 recount, then the Board must submit ' 
such amendments before 5 p.m. on Sunday, November 26, 2000, pursuant to the Florida 
Supreme Court's ruling in Palm Beach County Canvassing Board v. Harris. 



Sworn to and 
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SHIRLEY N. KING 



: Supervisor of Elections 

: NASSAU COUNTY 
, ii.Ncnh NihSi.,SC8,-|l 
Fertiaitdin* Peach, Florida 32034*3106 

November 21,2000 

Mr. Clayton Roberts 
Dhrielbn Director 
Dfefelen of Elections 
IBOiPapffof Building 
Tallahassee, FL 3239*0280 

Dear Mr. Roberta; 





s well as during the tabula«efl,pro©ess. 



I a*. rtquBStinfl ne votoo eact Ih the Nov Mnber 7th, 2000 General perfwv W^n^^,!!^ 
State* be counted, JMl the Automatic Recount figure* wiiiaM^^m^"^ on ^ ov ff lber 
2000. 

In Conducting the Automatic" 
were counted containing the 
carols were overlooked In so 

The orcein* by precinct results indicate as well during the A^m0fi^m^f t ^ nl H b ? r 7 i?* 
21 were tabelated together; During the sorting of the ^BaHote th^ft W^feelnefa wore^r clo-«* '» 
one ballot box transportation container, liailote from both preetacta wee*bj£isj»tooj|ed vffQw 
therefore, unable to identify which ballots belonged 10 which preelnct they^weTc tabulated (together. 

With the above explanation, 
Election contalne the right e 
submitted on November 0th, awe. 

Should you have any questions regarding the above, plsasedo not hesitate to contact this office for 
assistance. 

- p M 



ton, I requeat thi appropriate count from the November 7th, 2000 Goherel 
Iht count and should overrule the Automatic Recount figures which! 
#.2000. ' 




Shirley N. King' 
Supervisor of Elections 
Nakeau County 



ENCLS: RECORD OF ELECTIONS BY PREi 
CERTIFICATE OP COUNTY CANVAI 



AND NOV ffTH RECOUNT 
IERTTHGEN COUNT 



n/NOV. 27, 



: 02AIVtQd72iHOLLAND AND KNIGHT 9043581872 



NO. 6168 pP. 3 03 



Shirley n. king! 




SbpervUbr of Election^ 

i NASSAU COUNTY. 
IS North 14th Sl.,Ste. 1 
Femandina Beach, Florida 



Telephone; (904) : 
(90*)! 
" (BOO) ! 
Fax: (904) ; 



1-5733 
9-1093 
8-3494 
1-5736 



TOi Clay Robqrts, Director, Division of Elections 
DATE; NovenAer24,2000 




pity 

an day r 

Please find end 
Ihetendayretui 

If you have any j|uestions please call my o: 

! 



illsed the certificate df county canvassing board for the regular returns and 

t 

f |uestions please call my office. 



Sincerely, 




ShideyN.King HtP/ft 
Supervisor of Elections 
Nassau County, , PL 
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December 4, 2000 

Judge Sanders Sauls' Ruling Against Gore. Transcript of Statement 
from the Bench. 



IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA 



CASE NO.: CV 00-2808 



ALBERT GORE, JR., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 
JOSEPH I. LIEBERMAN, Nominee of 
the Democratic Party of the United States 
for Vice President of the United States, 

Plaintiffs, 

v. 

KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, ET AL., 

Defendants. 

/ 

FINAL JUDGMENT 

This action was tried before the court. The findings and conclusions in the ruling of the court 
from the bench in open court this day shall become a part hereof. Accordingly, it is 

ORDERED AND ADJUDGED that Plaintiffs Albert Gore, Jr. and Joseph I. Lieberman shall 
take nothing by the action and the Defendants may go hence without day. 

DONE AND ORDERED in Chambers this 4 day December, 2000. 





N. SANDERS SAULS 
CIRCUIT JUDGE 



Copies furnished to: 
See attached service list 
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Mitchell W. Berger, Esquire 
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Douglas Law Firm 
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Greenberg Traurig, P. A. 
101 East College Avenue 
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Denver, CO 80202 
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Gray, Harris & Robinson 
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Daryl B. Bristow, Esquire 

G. Irvin Terrell, Esquire 

Baker, Botts, LLP 

One Shell Plaza 

910 Louisiana 

Houston, Texas 77002-4995 



Joseph P. Klock, Jr., Esquire 
Gerry S. Gibson, Esquire 
Thomas M. Karr, P.A. 
Alvin Lindsay, III, Esquire 
Steel, Hector & Davis, LLP 
215 South Monroe Street, Suite 601 
Tallahassee, Florida 32301-1804 

Donna E. Blanton, Esquire 
Steel, Hector & Davis 
215 South Monroe Street, Suite 601 
Tallahassee, Florida 32301-1804 

Deborah Kearney, General Counsel 
Florida Department of State 
400 South Monroe Streeet, PL 02 
Tallahassee, Florida 32399 

Tucker Ronzetti 
Assistant County Attorney 
111 N.W. 1st Street 
Miami, Florida 33130 

Ben Ginsburg 

State Republican Headquarters 
420 West Jefferson Street 
Tallahassee, Florida 32301 

Harold McLean, Senior Attorney 
Florida Department of Agriculture 
and Consumer Services 
515 Mayo Building 
407 South Calhoun Street 
Tallahassee, Florida 32399 

Craig Meyer, Esquire 
Florida Department of Agriculture and 
Consumer Services 
The Capitol 

Tallahassee, Florida 32399 
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Bruce S. Rogow, P.A. 

500 East Broward Blvd., Suite 1930 
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Michael S. Mullin, Esquire 
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215 South Monroe Street, Suite 701 
Tallahassee, Florida 32301 

Andrew McMahon, Esquire 
Palm Bech County Attorney Office 
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IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA. 



ALBERT GORE, JR., et al . , CASE NO. 00-2808 

Plaintiffs, 

vs. 

KATHERINE HARRIS, as Secretary 
of State, STATE OF FLORIDA, et al . , 
Defendants . 



BEFORE: HONORABLE N. SANDERS SAULS 

Circuit Court Judge 

DATE: Monday, December 3, 2000 

TIME: Commenced: 4:30 p.m. 

Concluded: 6:31 p.m. 

LOCATION: Leon County Courthouse 

Courtroom 3D 
Tallahassee, Florida 

REPORTED BY: B.J. QUINN, RPR, CMR, CP 

Certified Realtime Reporter 
Notary Public in and for the 
State of Florida at Large 
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1 PROCEEDINGS 

2 THE COURT: All right. At this time we'd call the case 

3 of Albert Gore, et al . , versus Catherine Harris, et al . , 

4 Case Number 00-2808. 

5 At this time, the action having been tried, the Court 

6 at this time will enter its ruling from the bench, as to the 

7 exigencies surrounding this case, the ruling and findings 

8 shall be incorporated into the final judgment, and shall be 

9 immediately entered herein. 

10 At this time the Court finds and concludes as follows: 

11 The complaint filed herein states in its first paragraph that 

12 this is an action to contest the state certification in the 

13 presidential election of 2000, asserting that the state 

14 Elections Canvassing Commission ' s certification on in 

15 November 26th, 2000, was erroneous, and the vote totals 

16 wrongly included illegal votes, and do not include legal 

17 votes that were improperly rejected. 

18 Plaintiffs further contest the State of Florida's 

19 certification of the electors for George W. Bush and Richard 

20 Cheney as being elected. 

21 They further challenge and contest the election 

22 certifications of the Canvassing Boards of Dade, Palm Beach, 

23 and Nassau Counties . 

24 As to the Dade Canvassing Board, the Plaintiffs seek to 

25 compel the Dade board to include in its certification, and 
0007 

1 the state elections canvassing commission to include in the 

2 certification, a six-vote change in favor of Plaintiffs, 

3 resulting from the board's initial test and partial manual 

4 recount of one-percent of the countywide vote total conducted 

5 with respect to three precincts, designated by the Plaintiffs 

6 designee . 

7 Also, additional votes manually hand-counted, and a 

8 further partial recount total resulting from the board's 

9 discretionary decision to stop completion of a full manual 

10 recount of all the votes and all the precincts in Dade, 

11 because of insufficiency of time to complete the same. 

12 These represent the results of the count of an 

13 additional 136 precincts of the 635 precincts in Dade County. 

14 And, also, the results of any Court order, manual 

15 review and recount of some nine to ten thousand voter cards 

16 or ballots, which at Plaintiff ' s request, have been 

17 separated, or were separated as alleged undervotes by the 

18 Dade Canvassing Board, or the Dade Supervisor of Elections, 

19 as a result of all of the countywide ballots being processed 

20 through the counting machines a third time and being 



21 nonreadable by the machine. 

22 As to the Palm Beach Canvassing Board, Plaintiffs seek 

23 to compel the Palm Beach board to include in its 

24 certification, and the State Elections Canvassing Commission 

25 to include, in the state certification, additional votes 
0008 

1 representing the results of an attempted partial 

2 certification of results, completed before the November 26th, 

3 2000 deadline, mandated by the Florida Supreme Court, as well 

4 as the additional remainder of the results of the manual 

5 recount, which was completed after the deadline, and the 

6 attempted certification thereof on December 1. 

7 And in addition, the result of any Court ordered manual 

8 review and recount of some 3,300 ballots which were objected 

9 to during the Palm Beach board's manual recount which 

10 Plaintiffs allege should have been counted as ballot votes 

11 because that board used an improper standard. 

12 As to Nassau, the Nassau County Canvassing Board, the 

13 Plaintiffs seek to compel the Nassau Board to amend its 

14 certification, and the State Elections Canvassing Commission 

15 to amend the state certification to reflect and include the 

16 results of the board's machine recount, rather than the 

17 results of the board's original machine count, thereby 

18 resulting in a favorable net gain to Plaintiffs, of 51 votes. 

19 It is the established law of Florida as reflected in 

20 State v. Smith that where changes or charges of irregularity 

21 of procedure or inaccuracy of returns in balloting and 

22 counting processes have been alleged, that the Court must 

23 find as a fact that a legal basis for ordering any recount 

24 exists before ordering such recount . 

25 Further, it is well established and reflected in the 
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1 opinion of Judge Joanos and Smith v. Tine, that in order to 

2 contest election results under Section 102.168 of the Florida 

3 Statutes, the Plaintiff must show that, but for the 

4 irregularity, or inaccuracy claimed, the result of the 

5 election would have been different, and he or she would have 

6 been the winner. 

7 It is not enough to show a reasonable possibility that 

8 election results could have been altered by such 

9 irregularities, or inaccuracies, rather, a reasonable 

10 probability that the results of the election would have been 

11 changed must be shown. 

12 In this case, there is no credible statistical 

13 evidence, and no other competent substantial evidence to 

14 establish by a preponderance of a reasonable probability that 

15 the results of the statewide election in the State of Florida 

16 would be different from the result which had been certified 

17 by the State Elections Canvassing Commission . 

18 The Court further finds and concludes the evidence does 

19 not establish any illegality, dishonesty, gross negligence, 

20 improper influence, coercion, or fraud in the balloting and 

21 counting processes . 

22 Secondly, there is no authority under Florida law or 



23 certification of an incomplete manual recount of a portion 

24 of, or less than all ballots from any county by the state 

25 elections canvassing commission, nor authority to include any 
0010 

1 returns submitted past the deadline established by the 

2 Florida Supreme Court in this election . 

3 Thirdly, although the record shows voter error, and/or, 

4 less than total accuracy, in regard to the punchcard voting 

5 devices utilized in Dade and Palm Beach Counties, which these 

6 counties have been aware of for many years, these balloting 

7 and counting problems cannot support or effect any recounting 

8 necessity with respect to Dade County, absent the 

9 establishment of a reasonable probability that the statewide 

10 election result would be different, which has not been 

11 established in this case. 

12 The Court further finds that the Dade Canvassing Board 

13 did not abuse its discretion in any of its decisions in its 

14 review in recounting processes . 

15 Fourthly, with respect to the approximate 3, 300 

16 Palm Beach County ballots of which Plaintiffs seek review, 

17 the Palm Beach Board properly exercised its discretion in its 

18 counting process, and has judged those ballots which the 

19 Plaintiff wish this Court to, again, judge de novo. 

20 The old cases upon which Plaintiff rely are rendered 

21 upon mandamus prior to the modern statutory election system 

22 and remedial scheme enacted by the Legislature of the State 

23 of Florida in Chapter 102 of the Florida Statutes. 

24 The local boards have been given broad discretion which 

25 no Court may overrule, absent a clear abuse of discretion. 
0011 

1 The Palm Beach County board did not abuse its 

2 discretion in its review and recounting process. 

3 Further, it acted in full compliance with the order of 

4 the Circuit Court in and for Palm Beach County. 

5 Having done so, Plaintiffs are estopped from further 

6 challenge of this process and standards. It should be noted, 

7 however, that said process and standards were changed from 

8 the prior 1990 standards, perhaps contrary to Title III, 

9 Section (5) of the United States code. 

10 Furthermore, with respect to the standards utilized by 

11 the Board in its review and counting processes, the Court 

12 finds that the standard utilized was in full compliance with 

13 the law and reviewed under another standard would not be 

14 authorized, thus creating a two-tier situation within one 

15 county, as well as with respect to other counties . 

16 The Court notes that the Attorney General of the State 

17 of Florida enunciated his opinion of the law with respect to 

18 this, in a letter dated November 14, 2000, to the Honorable 

19 Charles E. Burton, Chair of the Palm Beach County Canvassing 

20 Board, which, in part, is as follows: "A two-tier system 

21 would have the effect of treating voters differently, 

22 depending upon what county they voted in. " 

23 The voter in a county where a manual count was 

24 conducted, would benefit from having a better chance of 



25 having his or her vote actually counted, than a voter in a 
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1 county where a hand count was halted. As the State's chief 

2 legal officer, I feel a duty to warn that the final certified 

3 total for balloting in the State of Florida includes figures 

4 generated from this two-tier system of differing behavior by 

5 official Canvassing Boards, the State will incur a legal 

6 jeopardy under both the United States and the state 

7 constitutions. 

8 This legal jeopardy could potentially leave Florida 

9 having all of its votes, in effect, disqualified, and this 

10 state being barred from the Electoral College's election of a 

11 President. 

12 The Court finds further that the Nassau County 

13 Canvassing Board did not abuse its discretion in its 

14 certification of Nassau County's voting results. 

15 Such actions were not void or illegal, and was done 

16 with the proper exercise — within the proper exercise of its 

17 discretion upon adequate and reasonable public notice. 

18 Further, this Court would further conclude and find 

19 that the properly stated cause of action under 

20 Section 102.168 of the Florida Statutes to contest a 

21 statewide federal election, the Plaintiff would necessarily 

22 have to place at issue and seek as a remedy with the 

23 attendant burden of proof, a review and recount on all 

24 ballots, and all of the counties in this state with respect 

25 to the particular alleged irregularities or inaccuracies in 
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1 the balloting or counting processes alleged to have occurred. 

2 As recently stated by Judge Kline with the concurrence 

3 of Chief Judge Warner in the Fourth District Court of Appeal 

4 case, of Bedell v. Palm Beach Canvassing Board, 

5 Section 102.168 provides in Subsection (1) that the 

6 certification of elections may be contested for presidential 

7 elections. Section 103.011 provides that, "The Department of 

8 State shall certify as elected the presidential electors of 

9 the candidates for President and Vice President who receive 

10 the highest number of votes. " 

11 There is in this type of election, one statewide 

12 election, and one certification. Palm Beach County did not 

13 elect any person as a presidential elector, but, rather, the 

14 election with the winner-take-all proposition, dependent on 

15 the statewide vote. 

16 Finally, for the purpose of expedition, due to the 

17 exigencies surrounding these proceedings, this Court will 

18 deny those portions of the pending motions to dismiss of the 

19 various parties herein not affected by or ruled upon in these 

20 findings and conclusions in those portions consisting solely 

21 of matters of law being reviewable upon such denial. 

22 In conclusion, the Court finds that the Plaintiff 

23 failed to carry the requisite burden of proof, and the 

24 judgment shall be hereby entered, and the Plaintiffs will 

25 take nothing by this action. All ballots in the possession 
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of the Clerk of this Court shall remain pending review. A 
judgment will be entered and filed with the Clerk immediately 
following the hearing. 

(HEARING CONCLUDED AT 4:48 P.M.) 



25 
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1 , through 14, are a true and correct record of the aforesaid 
proceedings . 
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1 Certified Realtime Reporter 

2 519 East Park Avenue 

3 Tallahassee, Florida 32301 

4 (850)222-5508 

5 My Commission Expires March 20, 2001 
6 

7 CERTIFICATE OF NOTARY 

8 

9 STATE OF FLORIDA: 
10 COUNTY OF LEON: 
11 

12 I, B. J. QUINN, Notary Public in and for the 

13 State of Florida at Large, do hereby certify that the witness 

14 personally appeared before me and was first duly sworn by me to 

15 testify to the truth on the date and time indicated herein. 
16 

17 B. J. QUINN, RPR, CCR, CMR 

18 Certified Realtime Reporter 

19 519 East Park Avenue 

20 Tallahassee, Florida 32301 

21 (850) 222-5508. 
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December 4, 2000 
Plaintiff's Notice of Appeal 



IN THE CIRCUIT COURT, SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA, CIVIL DIVISION 



ALBERT GORE, Jr., Nominee of the 
Democratic Party of the United States for 
President of the United States, and 

JOSEPH I. LIEBERMAN, Nominee of rg g 

The Democratic Party of the United States ^gc ™ 

for the Vice President of the United States, §!2< i ZZ 

— >o_ - 

Plaintiffs, S ^ 

v CASE Mg§ 00-2#)8 

KATHERINE HARRIS, as SECRETARY OF 
STATE, STATE OF FLORIDA, ET AL, 



PLAINTIFFS , NOTICE OF APPEAL 
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GENERAL INSTRUCTIONS 

MR. SANCHO: I am Ion Sancho, Leon County Supervisor 
of Elections, and ordered by the Supreme Court Order issued 
yesterday to provide technical assistance to the 
Circuit Court, which has jurisdiction in this case for the 
recount for the votes in the race for the presidential 
election that we had on November 7. 

I'm going to briefly outline the procedures that we 
will be using here and some of the guidelines. At the end of 
that, we will be taking questions and swearing in some 
individuals so we can begin this process immediately. 

We have four tables today. The counting tables, 
two m&mtef^at ead^tgbte. mS^cjjfinftpg members are 
Circuit Court Judges for Leon County, and we are honored that 
they could assist us in this endeavor. 

Also present will be partisan observers, two at each 
table, and an official witness and counters from the Clerk of 
the Court staff that will assist in this process. 

At each table there are five boxes for dividing the 
count ipto Bcish, Gore, othe-|p)^ofe, ^disputed. In 
fact, in the Circuit Court, Judge Lewis determined that he 
will make the final decision on any disputes at issue here. 
He is in charge of this process. 

We are going to be distributing ballots as determined 
by myself from the Dade County cartons, which are in the rear 
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of this room. 

I would also at this time like to welcome Supervisor of 
Elections, David Leahy, who I have been empowered by the 
Supreme Court to appoint as an assistant in this process, and 
he is my designee. And if you can't find me, you can find 
him. He will be here all day. 

Some basic ground rules: As these are paper ballots, 
there can be no liquids on these tables. That would be akin 
to having a sponge absorb any Cokes or coffees, and we cannot 
have the ballots altered in this fashion. So I would ask 
you, ladies and gentlemen, not to have coffee, Cokes, water, 
anything at these tables that could actually affect these 

.,,«. 

Secondly, for observers, Judge Lewis specifically 
stated that observers in this room will act as observers. 
There will be no verbal objections. Observers may take 
written notes. If you have any c^mmer^ to make, make them 
in a written fashion. You may ask me at some point to 
address anything that you have, but you may not make comments 
while t 
court 

fashion (Jf\ . .ftA^ 

Secondly, because the Judge has stated that only notes 
will taken of this procedure, no electronic recording devices 
will be allowed at the counting tables, and no microphones on 
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the part of the media, the press will be allowed at the 
counting tables either. 

Also, partisan observers may stay in this room and the 
hallway outside this room. But if you leave this room or the 
hallway, leave the premises, you will not be allowed back. 
You may trade off. You may take breaks. Those are the 
ground rules for observers. 

The process that is ordered by the Supreme Court 
requires an expeditious count, and it is held under judicial 
circumstances as opposed to the Chapter 102.166 Protest 
Provisions which governed the Canvassing Board procedures in 
the jurisdictions that occurred a couple weeks ago. 

; which will be 



ctions that occurred a couple weei 
^jr^ will be^distributing the boxes 
to the tables. I will be doing that c 



it on a basically 
strict numerical basis, from the lowest number to highest 
number. We will be counting only those undercounted ballots 
that have not been counted yefyy the^ade County Canvassing 

Board t%. 1 

The standard which will be used by the Judges will be 
the standard enunciated about the Florida Supreme Court. The 
Judges will be looking to discern the clear intent of the 

voter (Jf^i \Kpf<y 

It is my opinion that this is a common sense standard. 
Actually, it is the same standard that was utilized by the 
Dade County Canvassing Board in Miami-Dade. We will be using 
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that same standard, the clear intent of the voter. 

Again, if two Judges cannot discern that, we have 
provided a category for those ballots to be placed in, in 
which the Judge will examine -- the Judge that I'm referring 
to is Judge Terry Lewis. He will examine those ballots 
himself for a final determination. 

We will be issuing no partial numbers today. Hopefully 
this process will be completed today. Judge Terry Lewis will 
be issuing the numbers as he gets them, and it will be his 
decision of when he will make those certified numbers to the 
Secretary of State's office public. 

Are there any questions that anyone here may wish to 
addreJHArrW? 

SPEAKER: When the ballots are brought to the table, I 
assume tljjrt we^ill be told-whSf tS&brecifct number is of 
the ballots being brought? 



nvelo 



MR. SANCHO: The envelopes will have on them written 
the precinct that they represent. 

SPEAKER: And that will be announced, just to make sure 
everyone at the tables knows what the precinct is? 

MR. SANCHO: That's a good point. If the individual 
transferring the envelope to the table, when they bring it to 
the table, will simply read the number on the envelope so 
that everyone will know what precinct we're dealing with. 

SPEAKER: Will it be announced how many undervotes are 
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in that precinct? In other words, how many undervotes or how 
many ballots are in the envelope that is being counted? 

MR. SANCHO: That number is not written on -- that 
number is also written on the envelope. 

SPEAKER: And can that be announced as the envelopes 
are being opened? 

MR. SANCHO: First off, it may be announced, but, in 
fact, we are going to verify it. One member of the team that 
is sitting at the table as the counter will confirm the 
number in the envelope. 

SPEAKER: Since we're not objecting, the request that 
I'm making is that this be done verbally so that we can at 
leastrtJ^see- 1 

MR. SANCHO: That is perfectly amenable to me and a 
fair request. So that counter or the individual transferring 
the envelope, you will have two things to do: You will 
announce the precincts and the number of ballots contained 
within the envelope. 

SPEAKER: Thank you. And one final request. It seems 
as though I'm the only one here that has questions. Will 
someone announce at the end of each precinct what the 
results -- what the final breakdown is, so we can confirm it 
with our notes? Maybe that's the position of the recording 
clerk. X Bush votes, X Gore votes, X still undervotes? 

MR. SANCHO: We will write that number on the envelope. 
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Each envelope that these -- Bush, Gore, other, no vote, and 
disputed - will have a number written on the envelope. As 
they are written on the envelope, please announce what the 
number is. 

SPEAKER: Thank you. 

MR. SANCHO: Chief Judge, are there suggestions that 
you would like to issue at this point? 

CHIEF JUDGE: No. Just administer the oath, and that 
would be the next step. 

MR. SANCHO: Thank you very much. ! would like to ask 
the clerk personnel who are assisting in this process -- 
there are a number of them in this room. If you would, 
pleaseSja^^ome^f^o^alreaT^are standing. Could you 
raise your right hand. Repeat after me. I swear or affirm 
that I will truly and faithfully carry out the duties 
assigned to me by the Supervisor of Elections in performing 



the vote recount as ordered by the Florida Supreme Court. 

Thank you very much. The process may begin. 

(UPON DIRECTION FROM THE LEON COUNTY 
SUPERVISOR OF ELECTIONS, ION SANCHO, REPORTING OF 
THIS MATTER WAS CONCLUDED AT 10:01 A.M.) 
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PROCEEDINGS 

(REPORTING STARTED AFTER HEARING COMMENCED]} 

THE COURT: What's your Plan B? 

MR. BECK: I think it would be good to reflect this 
over the evening, because I know you're going to need a 
Plan B, and I don't think you need to decide that tonight. 
What you need to decide tonight, is that people in the 
counties shouldn't be segregated in the ballots, in the way 
that makes our life more difficult. 

In terms of what needs to be counted, we think that, 
first of all, the Supreme Court opinion sometimes talks about 
undervotes. 

And by 0 4k^4tf^j? u9 in tne most recent machine 

~$sej& votes, those'are ballots, where nobody 
punched through the chad for any presidential candidate. The 
Supreme Court elsewhere talks about counting all the 

nonvo*Si ' 1 

The nonvotes is a broader category. That also includes 

the ballots where people punched through for two candidates. 

There's 1 75,660 of those nonvotes. So we have to sort that 

throughL//" 

We think, also, that it is -- 

THE COURT: What does the Supreme Court say that I 
should do about nonvotes? 
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MR. BECK: I haven't been able to figure that out, 
frankly, Your Honor. I just know they refer to nonvotes on 
page 39. And nonvotes, to those who sat through the trial, 
is a broader category. And those may have to be examined, as 
well, to see if you can discern voter intent from the 
nonvotes. 

There are also, we have said in this litigation, if 
you're going to start counting dimples as votes, then perhaps 
you need to look at all the ballots, because if somebody 
punched through successfully for George Bush, but then 
dimpled one for Al Gore, then if that dimple counts as a vote 
on the other ballots, it ought to count as a vote on all the 
ot^r^ftetsTana^t^^gug create an overvote situation. 
So there's.that problem, as well. 

^fogysing row on the un^voteS, we think that you 
need to look at all^he undervotes in Miami-Dade County, 
including the 20 percent that were already looked at by the 
Canvassing Board. And the reason for that, Your Honor, is 
that it nqsfr' l^o^mes a judicial^c^m to make sure that 
they are all treated under the same standard using the same 
facto^Nk 

We have a real serious problem in Miami-Dade County, 
where we had a Canvassing Board that applied a very, very 
loose approach of divining voter intent. 

And they only went through 20 percent of the precincts, 
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and the 20 percent of the precincts happened to be 
overwhelmingly Democratic. That's just the sequence they did 
them in. Now, and they came up with a number of votes that 
they divined, and Al he Gore picked up a whole bunch of 
votes. 

And, now, unless Your Honor looks at that, again, we're 
going to start looking at the other 80 percent. And someone 
is going to be using a different approach that was used for 
the 20 percent that's heavily Democratic. 

The remaning 80 percent, according to the regular votes 
that came in was aciuallyJg percent Bush, 48 percent Gore. 
So if someone was going to use a real meaningful 

, then those 
3 tended to 




vote Re^blican in tfts last election, are going to have 
their votes evaluated under a standard that's different than 
was used for the Democrats. \ 

*n . if .VI E 



creates big problems under the Voting Rights Act 
for a protected group, like Hispanic Americans, the equal 
protection clause for everybody, as well as 3 US Code 
Section (5). 

So we believe that the Court is required to include 



that 20 percent of the Miami votes so that all the votes are 
counted in the same way. 

We also believe that Broward, which underwent a manual 
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recount, those votes also need to be examined by whoever the 
Court determines should do the examining, using the factors 
that the Court identifies as appropriate. 

What we had in Broward was testimony in this record 
that they used different standards at different times during 
the manual counts, and that the standards were much, much 
looser than, say, the ones that were attempted to be applied 
in Palm Beach. 

So Broward was a very heavily Democratic county, voted 
heavily for Al Gore. It picks up hundreds of votes in this 
process in the CanvassinoBoard, and uses a standard that was 
not used in Palm Beach, which I believe is not going to be 
the one that Your Honor sets for the rest of the state. 

So we think that the Broward votes have to be 
reevalugfed, using the sameiactot^hat\our Honor, we 

think will have to be identifying for the rest of the state. 

.1 jJfwM L \ ^ 
Otherwise we've got the same problems identified before. 

Different people's votes are treated differently, depending 

on where they live. And whether their Canvassing Board is 

all D^cfe^beC*^** /C 

So it's my big aan^ern abou^Jgistent standards. And 
then, also, Judge, less controversially, I believe, we got a 
ruling today from Pensacola concerning Overseas ballots, the 
Military ballots, that the Democrats had initially succeeded 
in including. And now the Overseas and Military people 
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should have their votes counted even though they don't have a 
postmark on the ballot. We'll be giving Your Honor a copy of 
the opinion. 

I haven't seen it, yet, but I understand it was 
favorable to the overseas voters. So those votes will have 
to be included in the tally, as well. 

We believe that as to where it should be counted, 
consistent with our position, that the Court should be doing 
the counting, or at least under the direct supervision of 
Your Honor, if you're going to use personnel here, that the 
votes ought to be sbippedjiP here. 

We also believe, lastly, on the procedures that, the 
counting ought to be done in the Sunshine, with observers 
from each side present. These are going to be factual 
determinations that are going to be made by somebody under 
the aufeices of the Court. And there are go to be disputes 
like there were in front of the Canvassing Boards, over 
whether this stray mark is a vote for Al Gore, or whether it 
isn't a vote for Al Gore, and we're going to have to be heard 
on that. So we're going to have to have some mechanism, 
where we can have observers present, both sides, obviously. 

And we believe that, under Florida law, since this is, 
essentially, a taking of evidence and an examination of 
evidence in Court, that needs to be done in the Sunshine. 

Now, Your Honor ~ 
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THE COURT: Tell me some specifics on that. How many 
people? What would they do? 

MR. BECK: I guess, Your Honor, I don't know, yet, what 
Your Honor is going to order in terms of who is going to be 
counting these votes. But I think we basically need to have, 
for each person or group of people who are counting a set of 
ballots. 

I think we need one observer from each side, who has 
the opportunity to be heard. And we need this transcribed so 
that, ballot by ballot, if there are disputes, those can be 
resolved. 

It may be that Your Honor, takes an approach of 
allowing othlrs t^g^^f^ curr And then disputed 
ballots, you'll examine yourself. 



But if you're going to do that, I think we re going to 
need a record so that Your Honor caftname this evaluation. 
And even if Your Honor, decides: I'm not going to look at 
any ballots, we still need a record, because we're still 
entitled to. appeal. 

And I don't think that the Supreme Court created a 
whole new mechanism where not only do we have new people 
doing a manual recount, but it's conclusive that we're not 
allowed, even though it's done in the course of a lawsuit, to 
ever have an appeal or that. 

So we're going to need to have court reporters 
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transcribing objections and arguments and records being kept, 
of which ballots are in dispute. So you can resolved that, 
or some other judge, or some other Court, can resolve it. 

On the question of standards, Your Honor, I guess what 
I'll do, since I don't know exactly how comprehensive Your 
Honor's order is going to be tonight I'd like to give you a 
preview of what our position is, with the caveat that, since 
we didn't know Judge Sauls was going to be recusing himself, 
1 didn't come ready with a two-hour evidentiary presentation. 
But let me tell you what I think the evidence showed in this 
case concerning standards. 

THE COURT: I want to hear from Mr. Douglass and you. 
And it's ten of nin^.^gcy.may want to come back and hear 
some evidence on it, but, really, based upon what you heard, 
and the evidence, what criteria should be applied, in your 
mind? 

MR. BECK: That's what I'll say, without getting into 
the evidentiary discussion. I apologize, but we have to say 
that, both frdr^a legal point of^Se^s well as a factual 
point of view, we think the criteria are: If you 
successfully punch t'hV chad througk^the way, or if you 
dislodge the chad partially. So that it's what is so-called 
a hanging chad. I trust Your Honor has sort of seen enough 
in the newspapers to know what a hanging chad is. 

THE COURT: Yes, sir. 
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MR. BECK: But that is a fair indication of voter 
intent. We think the standard ought to be that a dimple or 
indentation is not something from which you can discern voter 
intent. Now, Judge, I want to go to the next step, to 
Plan B. 

If Your Honor decides that you're going to articulate a 
standard, whether people are going to take into account 
dimples and indentations, here is what I think the factors 
are: Number one, the indentation has to come in a stylus, 
not from a fingernail or a finger. 

And believe it or not, we had evidence, Your Honor, you 
can tell when it comes from a stylus, and when it's just 
oto^r^Tstray m^pfpfy When jt comes from a stylus, it 
leav^ajj©^^ wili be a 

circular^plejhat is. the sanrfe dia^eterV the stylus, and 
you can tell. 

So, number one, the only dimples that ought to even be 
considered, is if they come from a stylus. 

Number two is, the stray or j30 : called rogue dimple; 
that is, where there's a dimple next to George Bush's name, 
or Al Gore's nam'e,"bu?tffe voter mm^gd to successfully vote 
in the rest of the races, that that is not an indication of 
voter intent. And it is, in fact, at least as consistent and 
more consistent with the hypothesis that the voter chose to 
affirmatively not to vote for Al Gore or George Bush. 
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We only heard from one voter. He put his stylus in, he 
thought about it, searched his soul and brought it out. So 
that's a man who chose not to vote. If you count that as a 
vote, you disenfranchise that man. 

He's got a right not to vote for either one, we all 
love our candidates. But I read in the paper there are a lot 
of people who are not as crazy about either one of them, so 
they chose not to vote. 

So a stray or rogue dimple is not a vote. And that 
simply is pretty consistently the rule throughout the 
country. And I hopetomorrow to have an opportunity to 
present you with the law, as well as the facts on this. 

Nwj^>e also hear evidence from our expert, as well 
as theirs that,, occasionally what happens is people don't 
insert the ballot in what's called a throat. Instead they 
put it on top of the device, and then they are never able to 
punch the chads through. 

But both experts said, in that event, you'll see a 
pattern of dimpled chads. Because there's nothing magic 
about Al Gore, all the way down the ballot they will have 
faiipri tn nunch the chad through, or in almost all of the 



led to punch the chad through, or in air 

ces C/p i wp&y 



failt 
races. 



So we believe that if you're going to be looking at 
dimples, which you should not do, that you should only count 
the dimples where there is a pattern of clear attempts, but 
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failures to punch the chad through. 

That is the kind of standard that was attempted to be 
applied in Palm Beach County to varying degrees of success at 
different times. It's the kind of standard that was applied 
in the Illinois case, and in the Pullen case, and it's also 
the kind of standard embodied in some regulations from around 
the country. 

We think dimples shouldn't count. But if you're going 
to count them, that's a fair indication of voter intent, that 
the rogue dimples ought not to be counted. 

And one thing we feel very strongly about, Your Honor, 
what happened in Broward County was just awful. They said: 
This person voted for a whole bunch of Democrats; and, 
therefore, I can read his mind and tell that indentation next 
to "Al Gore" was really a vote for Al Gore. 

We feel like'flfing to read his mind based on what he 
did in other races is really improper. Because at the 
presidential race; in particular, people decide not to vote 
for the head of the ticket or they switch parties, or cross 
other parties, because they often vote for the man, and the 
future of the woman, rather than the party. And they have 
second thoughts, and they often say: I'm a loyal Democrat, 
but I can't stomach Al Gore. Or, I'm a local Republican, but 
don't like George Bush. But when you describe intent based 
on what they did in other races, you disenfranchise those 
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people and water down all the votes of other people in 
Florida. 

So that's my shorthand version of what we think the 
factors would be. And we hope Your Honor would give us an 
opportunity to summarize the evidence on it, because there 
was quite a lot of evidence in the trial record on this. 

THE COURT: When do you envision in your procedure that 
actual counts would begin? 

MR. BECK: Well, I think that they ought to begin -- 1 
assume Your Honor wants to move forward expeditiously and not 
on a leisurely basis. So I think people ought to be working 
on the weekends here, and I think that the counties ought to 

; in segregating the 




othe Court the 
numbers, so that we have it in the record here of the new 
tabulation, whatever this may^e use*for in the future, of 
Gore votes, Bush votes, all the .other candidates, and the 
number of undervotes. 

And then once those are segregated, you know, when it 
should begin, I'm assuming Your Honor is not going to take me 
up on my suggestion thafthey ail get shipped down to your 
courtroom and you look at them all. 

So I think, then, we're talking about, you know, 
the day after that. 

But I don't know who Your Honor is going to decide 
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should look at these votes. 

THE COURT: Whoever, that is. 

MR. BECK: Whoever looks at them, I think ought to be 
looking at them. Basically, as soon as the Court is 
satisfied they've segregated these in a proper way and 
recorded the tabulations in a proper way, and as soon as we 
can get a court reporter and observers from either side 
there. 

So I'm anticipating that some counties may be able to 
do that process, and conceivably start, you know, tomorrow 
afternoon. I don't know ifthey can get it done that fast or 
not. 

think the Supreme 




Court ordered that every county, including the ones that use 
optical scanners, have to go through this process: 

And I'll tgUfl 1 bayeirt givente moment's thought 
to wh# an udKrVKs, tyhat \ie implication is in an 
optical scanning county. 

We need to talk to the Court about that. There are 
some counties with very view undervotes. And it may be an 
easier task. So the short answer is: As soon as Your Honor 
has been satisfied that they've been properly segregated and 
tabulated, and we can get observers there, then I think the 
counting would begin. 

Now, let me also say that we actually intend to seek a 
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stay of this entire matter from the Florida Supreme Court and 
the United States Supreme Court, because I think that it 
can't possibly result in anything that's actually meaningful 
and helpful. And all it's go to do is create constitutional 
difficulty. 

So, but in the meantime, we want to be cooperative with 
the Supreme Court. So that's what I think ought to be done. 

We're just now thinking about who are we going to draft 
to be observers. I don't know whether it's true. My wife 
told me that she was watching television before I came over 
here, and that she hgard that the Democrats had chartered a 
plane and were flying in 100 lawyers from Washington to act 
as observers* 

So I suppose we'll have to round up volunteers on our 
side. I don't have a toll free number to call. But we're 
going & have toJMdlHntee^rs on our side, as well, lawyers 
who are going to be with each one of these counters, lodging 
objections and making arguments?^" 

THE COURT: Anything else? 

MR. KLOdl^^oftr^ionor, wAave objections to what the 
Republicans are suggesijngfl^ 

THE COURT: The Republicans are suggesting - I'd like 
the objections, but I'd rather focus on the positive. You 
tell me what you want to do. 
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MR. KLOCK: If I can explain why. I don't mean to be 
mean or problematical. But you have the desirable position 
of not only reporting to the Supreme Court of Florida, but 
also having the Eleventh Circuit Court of Appeals and the 
United States Supreme Court watching what is going on, having 
orders simultaneously filed in Washington and Atlanta. 

Our concern is to preserve the record for a review 
before the Eleventh Circuit Court of Appeals and also the 
United States Supreme Court. 

And, Your Honor, I'll understand if you don't want to 
hear it, and we'll just file it in writing. But one thing 
I'd like to start out with that's problematical, if you turn 



to page 38 of the slip of the Supreme Court, they say: 
"Moreover, because the venue of an election contest that 
covers more than county, lies in Leon County, the Circuit 
Court has jurisdictif|, as part of the relief it ordered," 
presumably, "to order the Supervisor of Elections and the 
Canvassing Boards, as well-as theS^r necessary public 
officials in all counties that have not conducted a manual 
recoups ^tabulation of the undervote^rrthis election, to 
do so forthwith. Said tabulation is to take place in the 



;count or tabulation of the ur 
o so forthwith. Said tabulatk 
idividual counties where the ballots 



individual counties where the ballots are located." That's 
what they ordered you to do. 

You'll recall the argument put forth before that 
indicated that the only provision for a manual recount 
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provides for three people that are designated by office. 

And, Your Honor, the identity of those people are very 
important, because, for instance, in Dade County, the 
supervisor of elections, who is one of the three, is a 
registered Independent. 

If you look down here further, after the Supreme Court 
has said that you're supposed to do it in the county where 
the votes were cast, they then go on, on page 39, to suggest 
that, because time is of the essence, the Circuit Court with 
respect to the Miami-Dade ballots is to go forward and be 



assisted by the Leon County Supervisor of Elections, or its 
sworn designees, directly contradictory to the paragraph 
beforeN^iaVs my ur^erstanding -- I've never met the 
man -- that he is an elected official who ran as a Democrat. 
Now, Your Honor, if you look at the transcript when you 



have the opportunity to look through, you'll find that the 
number of votes that are generated through this divining 
proces^Qems to ^ tied not only Jg ^ number of registered 
voters of'each party in the county, but also who is looking 

So our view would "be, and we would reiterate and 
respectfully disagree with our colleagues that are 
representing the Republicans, that it must be done by the 
Canvassing Boards, the standards have to be established by 
the Canvassing Boards there. 
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And if the Court is going to overlook that, that's 
fine. But it can't be done the way that it's being suggested 
that it be done. That would be improper with the statutes. 
Now, we have a number of objections I'd be happy to go into, 
but -- 

THE COURT: The positive thing that you suggest I do is 
have the Canvassing Boards in the county do the manual 
recount? 

MR. KLOK: Yes, Your Honor. 

THE COURT: Okay. 

MR. KLOCK: And then, Your Honor, also with respect to, 
you know, certain other points that we can raise, we can do 
it noww^ateV But^h| Secretary -- the Division of 
Elections has issued two advisories to the supervisors. And 
I'll pass jhe up to the Court, if I may^anaVass one around 



here, with the Cauffi approval. 



nd, Your Honor, what our hope is, is we have advised 



the supervisor of elections they should watch TV so if there 
is anythl^^at is ordered froli^tbe^ench, that it can be 




implemented. ^-y~' 
our Honor there is going to have 
se issues. I assume-thefce pe 



ve to be a need to 
deal with those issues. I assume these people are going to 
comply without being served. But you never know. And that's 
something that the Court has to consider, as well. 

Another point the Court has to consider is that, you 
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know, this process has now extended -- the protest/contest 
period, which apparently ran together - for a longer period 
of time. And when, Judge, is to be the appellate review of 
this process if everything has to be done by midnight on the 
12th? 

So Your Honor also has to give some thought to a cutoff 
point. And as has been argued before also under the 
statutes, if you don't have a complete count done, it is not 
fair to include them. 

And, Your Honor, I would, again, refer black to the 
testimony that was taken at the trial, where they 
demonstrated in Miami-Dade County, where the numbering of the 
precincts starts with one, not surprisingly, starts over by 
the coast, that heavily Democratic precincts with over an 
80 percent Democratic content were counted in the first 135 
that they did where they stopped, and then the rest of the 
county went 53 percent, as opposed to a higher number, I 
believe-53 percent for Governor Bush. 

So, consequently, if you don't do the entire county, 
j do have to 

Fiese people in 
s. So it's either 
everything or nothing. And we'd also suggest that the whole 
state has to be done, or they can't be permitted. There is a 
statutory provision that says you can't have partial 
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recounts. 

THE COURT: When you say, "all the votes," are you 
talking about all of the votes, or all of the undervotes? 

MR. KLOCK: Our position is all of the votes, that's 
plan A, which Your Honor has indicated you don't have a great 
deal of affection for. 

THE COURT: Plan A was that I personally look at 
everything. 

MR. KLOK: This was a modified plan A. This is more 
attractive. But the fact is, again, all the votes have to be 
looked at, because the overvotes are just as significant as 
the undervotes, because as you go through the process, if the 




row thing, and what 
the Supreme Court tqld me to do is what would be done. 

MR. KLOCK: I'll be happy to put all of our objections 
in writing, I just don't want the Court to claim its 
sandbagged later on if these objections are raised. 

Finally, with respect to the standard, with respect to 
what Mr. Beck raised, the only testimony -- they had an 
expert that the Democrats put on. He was asked the following 
several questions. He was asked: If you pick up a ballot 
and you go to the presidential race, and you see a hole 
punched through all the way, and you see a dimple below it, 
and another candidate, how do you read that? And he said, 
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well, there's no question. The dimple is a mistake, and the 
punch-through is correct. 

The next question: Well, if you pick up a ballot, and 
there is only a dimple, and he said: Well, if it's only a 
dimple, you count that as a vote. 

Now, how Your Honor, something that is a mistake in one 
instance, then becomes not a mistake in another instance, I 
think points to the fact that anything having to do with a 
dimple should be immediately suspect, especially since we 
don't have any standards. 

And I don't understand how you can have a standard if 
something is or is not a mistake or a vote, depending on what 
yo^w&n\toao, wh^f^e£sjjs back, again, Your Honor, to the 
Can^sirjjjflS^ffvtMat have to make these determinations. I 
guess with some sort of Court supervision. 

And if Your Honor wants, we'll put other objections 
into writing and file them in the morning. We want them in 
the record, and we want YourJjogTr^ be able to look at 



them. 

^^na^fe^dSfiiignO^would ask, with respect to what one 
of the appellate courts is looking at, that is the 
Eleventh Circuit Court of Appeals, we want to pass up a copy 
of the Touchtone decision, and its dissent. And particularly 
call Your Honor's attention to the dissent of 
Judge Cholak (phonetic) for Your Honor to look at. 
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I had asked for copies of each of the opinions to be 
brough over, and, apparently they brought over twice as many 
of one. 

I'll also hand up the Seagull opinion. And the other 
objections, we'll file in writing. 

THE COURT: And 1 appreciate that many of you may have 
objections to what needs to be done. My only concern is I'm 
going to try to do what's been directed. I fully expect you 
to make your objections on the record. 

But if we have to of the this done, what's the best way 
to do it? 

Finally, also, I was just handed this. This is an 
order of the United States District Judge for the Northern 
District of Florida which commands that Military ballots that 
are, as tgfc language says -r iA'cai^ad mis from the 
ordering clause: "Accordingly the Court hereby orders any 
state statute, regulation administrative rule, or procedure, 
that rejects a federal write-in ballot which has been signed 
pursuant to the oath provided therein, (a), solely because 
the ballot eriVelope does not have an APO, FPO or foreign, 
postmark; or, (b), solely because there was no need for an 
application for a state absentee ballot, conflicts with 
federal law. It is further odered that all federal write-in 
ballots objected to for the above-stated reasons, are 
declared valid, this 8th day of December, 2000, by Judge 
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Leahy Collier (phonetic), United States District Court, 
which, of course, is binding upon the Secretary of the 
Canvassing Commission. So we'll be in that process, as well, 
Your Honor. 

MR. BECK: Your Honor, there were a couple of points 
that I either didn't make, or didn't make clear, but I'll at 
least make them short. 

The first one is that on the question of whether there 
was a statewide standard as to not counting dimples and 
indentations, there was, we believe, a statewide standard in 
practice, in effect, which was to count, fully dislodged 
chads, only, and thafthepalm Beach regulation was a 
recognition of that. 



lads, only, and thafihejpalrj^ Be*a^h regul 
cognition of that 

It's not so much that the Palm Beacr 
q^buMtjs a ref! 
de, that was the 



;ach regulation governs 

Y^m- -""OA, ^ C 
statewide, but it is a reflection of the fact that, 

statewide, that was the practice and standard. 

So if this Court now articulates a standard that allows 

dimples and indentations to be counted, 



, that will be a new 



and different approach and standard than was in place in the 
Court -- in the state, although not written up in the state 
regulations; and, therefore, would violate 3 US Code 
Sections. )r 

THE COURT: When you say at statewide standard, where 
did it come from? 

MR. BECK: I think where it came from is probably the 
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instructions that came with the machine, and the instructions 
that came from the manufacturer, and that the way that votes 
are tallied, using the Votomatic machine is that somebody 
dislodges the chad fully, then the light shines through and 
it counts as a vote for Al Gore or for George Bush. 

And no one has ever, previous to this in Florida, 
counted ballots any other way. No one had ever, previous to 
this, using Votomatic ballots, ever used the standard of 
indentations or anything else. So it was a machine count of 
the ballots with fully dislodged chads. And to do something 
other than that is a new and different standard, is your our 
position orvthratV T 

^^^o^oVYour^onor /^^t 

THE COURT: It's sort of like a common usage, or common 
practice, as opposed to some standard proposed? 

MR. BECK: It was not a legislatively -- it was not 
written in the statute, but it wa\-- whe^the officials who 
determined how votes were to be ejy^ted and tabulated brought 
the Votomatic machines, and followed the instructions from 
the Votomatic manufacturer, and put the instructions on the 
back of the voting booth; telling the voters what counts as a 
vote, and having the instructions in the ballots. 

And what the instructions in the ballots say, and on 
the back of the voting booth say, is that in order to vote, 
you must fully dislodge the chad. 
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And it says that, if I haven't fully dislodged the chad 
you have to pull it off. So there, in fact, were written 
standards in the form of the instructions that were at the 
polling place on the wall, and in the back of the booth. We 
saw it on television. I don't know if you were paying 
attention to that part of the testimony. 

And is written on the ballots, themselves. So the 
voters are instructed in language adopted by all the local 
officials across the state who use these machines. 

So the standard is in writing, adopted by the local 
boards and given to the voters. So we do believe we have 
written standards that say: To vote, you dislodge the chad 
completely, otherwise it's not going to count as a vote. 




, ; would be a change in 

the law and, in effect, in the written standards, which would 
violate the federal statutes. 

And we can elaborate \ that ^morrow, if you want, 
lastly, "fudge, whatever procedure you adopt, and 
whomever you delegate the task to of reviewing the ballots, 
in the first instance, we think that for all challenged 
ballots, those should be segregated further, identified by 
number in some way, a record kept of the objections, and the 
arguments made, and those should come to Your Honor from 
around the state. 

I don't know how many there's going to be, but they - 
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I think if the standards are articulated clearly enough, I 
don't think there's going to be very many nonvotes that are 
transformed into votes. If, in fact, the factors are 
identified correctly, there's very few people who put the 
ballot on top of the machine and leave a pattern, because 
they don't follow the instructions. 

So it's not going to be that big an issue, I don't 
think, if the factors are clearly articulated. 

But whatever they are, we think that disputes need to 
be resolved, in the last analysis, by this Court, rather than 
by your -- whoever you delegate the initial counting to, 
because the Canvassing Boards are not given any discretion in 
the cN^t^^They're^i^t^mentioned in the contest. 

And if the Supreme Court has decided to order, or to 
suggest to Your Honor that you can enlist their aid, we think 
that's a mistake. We think it creates horrible 
constitutional problems. But if you go' down that road, then 
at the very least, there has to be some judicial review of 
these determinations that are being'made by nonjudicial 

officer^ ^%eCW°j> A 

So we hope alhofthe challenged ballots will be 
bundled up, segregated, brought here to Tallahassee, and then 
we can have a hearing and go through them. 

THE COURT: Mr. Myers? I'll give everybody a chance. 

MR. MYERS: May it please the Court, as you may not be 
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aware, I represented West Florida Intervenors in this action. 
Early on in this litigation we had asked the Court to do a 
statewide manual recount and asked the Court to take a 
statewide perspective. 

If the Court looks at page 38 of the Florida Supreme 
Court's decision, you'll see the Florida Supreme Court has 
agreed with the Intervener's position that a statewide count 
should been done. So presumably they agreed with some of the 
positions we presented. 

I wanted to answer Your Honor's question about votes 
that are no votes, or not undervotes, in other words, the 
overvotes, and perhaps the Military ballots, or any other 
absentee ballots. 

I took some time to look through the Florida Supreme 
Court's ci$er, Vo^r Honor, tofetSfipoine Aether you should be 
ordering a recoun' : " 



u'll see that the 



recount of those, 
e Court looks at page 39, you'l 
Florida Supreme* Court has directed you to enter such orders 
as are necessary to add any legal votes to the total 
statewide certifications, any legal votes, Your Honor. 

^]hd if y^W^you'll s^eNm^ge 16 of that 
decision that the Florida Supreme Court also agreed, it says, 



"We do agree that a manual recount be conducted for all legal 
votes in this state." 

Furthermore, the Court further discusses the need for 
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looking at all legal votes in the State so that every vote 

that should have been counted is counted for purposes of this 

manual recount. 

On page 1 1 , the Court goes on to say, about halfway 
through the page, Your Honor: "The right to a correct 
count" 

THE COURT: What page? 
MR. MYERS: Page 1 1 , it's a quotation, as well 
established in this state by our contest statute. "The right 
to a correct count of the ballots in an election is a 
substantial right, which is the privilege of every candidate 
for office to insist on. In every case where there has been 
a failure to make a proper count, called tally, or return of 
)tes as required by law," and this fact \ 



the votes as required by law," and this fact has been duly 
established as the basis for granting such relief, a correct 
count of all the bailors, Your Honor, i&one of the things 
the Supreme Court has pointed out tc^ou. 

And if you look at page 19, about two-thirds of the way 
down, over toward the right, you'll see it says, "The clear 
message from this legislative policy is that every citizen's 
vote be counted whenever possible." 

So I think it's clear, Your Honor, that from the 



Florida Supreme Court's decision today, that as a floor or a 
minimum threshold for Your Honor, you must order a recount 
all of the undervotes. 
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However, the Court has broadly ordered you to include 
any legal vote that the Court feels would be there, and also 
to ensure that every legal vote be counted so that every 
citizen's vote would count in the State of Florida. 

I think it's pretty clear that the Court has the 
authority to do that here, and that would include absentee 
ballots, and would exclude the overvotes or no votes that had 
been registered. I'll represent to the Court that -- 

THE COURT: Can I stop you for a second? Do you 
consider overvotes and no votes or nonvotes the same thing? 

MR. MYERS: Not necessarily, no, I don't. A no vote 




),000 no 

votes. And those no votes would include undervotes and 
overvotes. So the no votes is a more, a broader concept. 



THE COURT: So no vd^es incjjlde both undervotes and 



overv< 



1 

MR. MYERS: From my understanding, yes, Your Honor. I 
also point out to the Court that we heard testimony from 
Judge^rlon^^ii^lj^ar' trial. We learned that there 
is now an art to manually recounting the votes. It was 
readily apparent that he had picked up this art from 
obviously spending hours and hours from looking at these 
ballots. 
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I recommend to the Court that you, at least, at part of 
the hearing here look at some of the ballots by hand, so you 
can begin to understand some of the these that you would need 
to convey to the rest of the boards. 

Also, Your Honor, if you would be so inclined to review 
the testimony of Judge Burton or others who actually went 
through a manual recount, you'll be able to pick up some of 
the standards that Mr. Beck was talking about earlier. So I 
recommend the Court do that. 

Notice, you asked Mr. Beck about when and where. First 
of all, it's clear that the Florida Supreme Court intended 
that the votes be done in the counties in which they were 
cast, with the exception of those votes that are right here 

We recommend to the Court that, at the earliest, the 
Court ordered the manual recounts to begin at noon tomorrow 
on Safprday. That would-be sVficien^iotice for the public 
to go to the locations of the manual recounts so they could 
witness this, and also give sufficient time for the observers 
who want to be there, to be at the various locations 
thr<£gh)ut thesSfett^J}-**' 

^yjL^than that, Your Honor, would deprive the 
public of proper notice to watch this proceeding. 

I also recommend to the Court that you have a time 
certain for reporting the results of these manual recounts so 
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that we can meet our -- the deadline that we have on 
December 12th. I would recommend that noon on Monday the 
1 1th, would be an appropriate time to stop the manual recount 
and report. 

The reason I say that, Your Honor, is it will take time 
to tabulate the results. And the Court must also consider 
who do they report? To the Court? Well, who in the Court? 

And they need to understand that, because the Court 
administrator may not be able to physically receive 67 faxes, 
or I guess it would be more like 63 faxes from the various 
counties at five o'clock on Monday afternoon, in order to 
begin tabulating results? 

Then, of course, as Your Honor knows, once the counties 
report, there has to be ajSW^pn oftrj^grtewide count 
and there need to be time for that to be don. That's why I 
recommended noon on Monday, at the latest, so that these 
results can be done. 

^f\$o agree with the" concejjjffet you have to look at 
all of the votes, or at least run all of the votes through 
the machines, in order to identify the no votes that have to 

I recognize that there's not enough time in the next 
two days count 6,000,000 votes in the State of Florida. 

However, running those through the machines will 
eliminate the problems Mr. Beck identified, and that is every 
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time they're run through the machine, additional no votes are 
identified. So we have to make sure we get an accurate 
count. And that's of utmost importance to the voters in the 
State of Florida. 

THE COURT: Let me ask you this: Every time you run it 
through the machine, you get a different count. Well, why 
would the count you do next time be any different than the 
one you already have? 

MR. MYERS: The point is, if they have already run them 
through the machine and they already have their counts that 
they've certified -- and they've done it twice, we know -- 



then they may not be able to identify which of those votes 
had registered as no votes, without running them through the 
machine, again. If Your Honor orders them to only count the 
no votes, and they haven't segregated them, and we don't know 
that they have, then you have basically crippled that 



Canvassing Board from doing^eir jo^ and they're going to 
have a difficult time. 

However, if you order every Canvassing Board to run 
them through, again, you ensure that everyone starts with the 
same ground zero ap\kSh$\%r\6 toahTtftet we make sure we 
separate the no votes away. And that way we're much more 
likely to have an accurate count come in from the Canvassing 
Boards once they report. 

I also agree with Mr. Beck that you have to have 
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objective standards, Your Honor. And that's why ! suggest you 
take a look at the votes. But Your Honor needs to tell statewide 
what those standards would be, so, again, the count is done with 
the same standard statewide. 

And who wiil vote? I recommend to Your Honor that the 
people who vote are people who are experienced with handling these 
ballots. 

Obviously, the Canvassing Boards are the best 
candidates; however, some of the Canvassing Boards will not have 
an opportunity to have just those three people that are members of 
the board do the count in some of the counties that have a large 
number. 




So Your Honor has to consider how can they delegate to 
people that necessarily may not have any experience. 

Let me give you an example: Let's say that 
Hillsborough County has to manually recount all of their 
undervotes this weekend. Well, up to now, to my knowledge, 
they've notfe^Jo do an^manual jecourgs^o they haven't trained 
anybody up to now to know how to do a manual recount. And only 
the three members of the Canvassing, Board are experienced with -- 
and theii^O-^re^ftftttttJ^h handtogfae ballots 
themselves. 1 . * ft V* 

So the Court needs to give some direction to the 
Canvassing Boards, especially in the more populous counties, on 
how they are to delegate, if at all, to those members who would be 
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working for them, and what kind of training that they need to give 
them, in order to have this manual recount done within the two-day 
time period. 

And I suggest to Your Honor, by giving a time certain 
that they have to report the results, and telling them how they 
must report the results will, of course, help them establish how 
fast they have to go through this process, how many people that 
they will need, and how they would go about it to meet the 
deadline. 

Now it, there are some concerns about how to ascertain 
the Palm Beach County undervotes and overvotes or no votes. And 
I'm not sure t 



personnel 



i that that's been handled by the Palm Beach County 

r6ur Honor has to address the fact that those 



ballots were all shipped up here from both Miami-Dade County and 
Palm Beach County, and that they went necessarily segregated. 

As I recall during last week, they began to separate 
some of the^^Jpts from each other, ancfrh&y were ordered by 
Judge Sauls to stop the separation and just pack them all up and 



send them up here. And they were doing some sort of separation 
down i n ^^^^£&yt^,*^^ca 1 1 ,^£^ybe 

>ur Honor has to c 



Palm Beach County 

So Your Honor has to get some instruction for the 
personnel here in Tallahassee, on how the votes have been packaged 
in Miami-Dade County and Palm Beach County so that the personnel 
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up here have to figure out how they're go to do it. 

And let me point this out to Your Honor : I don't 
believe Leon County has the machines to run the Miami-Dade County 
and Palm Beach County ballots through the machines to separate 
them. So that's a concern, because I know when we vote, we use 
the optical scanners here in Leon County. 

If that's a concern, then the Court has to address 
that, as well, is how are we going to have a machine separate them 
when we don't have a machine here in Leon County that can actually 
run those ballots through. 

And that may be that we have to have someone from 
Palm Beach County or Miami-Dade County to fly a couple of machines 
thing in the morning so the Court can have the no 
ated from the rest of the ballots, so they can get 



up here first thi 

3 pa rated fr< 



votes separated from the rest of the ballots, so they 
started on the manual recount. 

So those are all the concerns that we have. And from 
the point of view of voters in west Florida, we just ask that you 
keep in min^fiat the voters are the re,aljjartes in interest here 
in this particular case, and that we're trying to be protect the 
will of all of the voters of the entire State of Florida in 
whateven^te^ards'^^MM^Vone. Th^k^bu. 
THE COURT ( Thank you. 
MR. DOUGLASS: Your Honor, just a short remark. Number 
one, what I'd like to ask the Court to consider, is that when 
we have these types of presentations, that we impose some 
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time standard in the matter. In the Supreme Court, for 
example, you've got so much per side. And you had to divide 
it. 

Consequently we didn't have these long speeches by 
Interveners who were in here by virtue of being allowed to 
come along as the Intervenors, and not to interfere in the 
suit. 

But I would like to request that the Court consider, 
when we have these hearings, that we put a time line for that 
side and this side. Otherwise we - we're usually very 
short, anyway, and it seems like we're outweighed. 

Certainly we're outweighed tonight at least starting 
out. Our position as stated in our motion, which will be 
explained by Mr. Boies, is succinctly stated by the Supreme 
Court, we think, which says, "Time is of the essence," Even 
in this hearing. The circuit Court shall commence the 
tabulation of the Miami-Dade ballots immediately which they 
descn^^bove as the 9,000 ujidgry^tes which are segregated. 

And the Circuit Court is authorized in accordance with 
the provisions of 168, which he will refer to, to be assisted 
by^^bon <$d/bpQ$&&!&r of Ele^or^, or its sworn 
designee, which means you may employ others. 

And, rfloteoijer, since time is of the essence, in any 
statewide relief, the Court must consider any further 
statewide relief that should be ordered simultaneously with 
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the Miami recount. 

And so what we say, and Mr. Boies will answer some of 
the things, is that it should begin immediately, as we said, 
and go forth. And we had suggestions as how that would be 
done. 

MR. BOIES: May it please the Court, my name is 
David Boies, and I begin by expressing my appreciation and 
I'm sure all of the parties' appreciation for sitting this 
evening. This is something that is obviously very important 
to us to be expedited. 

In terms of what we would like to see the Court do, 
basically, what we would like to see the Court do is what the 
Florida Supreme Court has set out in it* 



:s opinion. 



First, there are 9,000 Miami-Dade County ballots that 
have not been manually reviewed, and those are the ballots 
that the Florida Supreme Court says should be reviewed 
immediately here. And they have set out a procedure that 
they've authorized the Court to use, not instructed the Court 
to use, but authorized the Court to use, in terms of using 
the supervisor of elections and that person's sworn 
designees. 

The second thing that we would like the Court to do is 
to commenceitjTe. manual recount for counties, other than 
Miami-Dade County, that have not already had a manual 
recount. 
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"™" And I'm confronted a little bit with the Secretary of 
State saying that it must be done by the Canvassing Boards, 
and Governor Bush's lawyers saying: It can't be done by the 
Canvassing Boards. 

We believe that the Supreme Court has said that it can 
be done by the Canvassing Boards. We believe it could also 
be done here in Leon County, using the Leon County Supervisor 
of Elections if the supervisor of elections had adequate 
resources to do that. We don't know whether that's so or 
not. 

If there were adequate resources to do that, we would 
have no objection to Governor Bush's suggestion. And we 
believe that that would be entirely consistent with the 
Supreme Court's opinion; that is, we disagree with the 
Secretary of State that is somehow precluded. The Supreme 
Court's opinion, in other portions, makes clear this is a 
judicial function; that it is not a ' ^66 priest. It is a 168 
contesj*CJ ; 1 

Not only the majority opinion, but two of the three 
dissenting Justices draw that distinction between 166 and 
1 6^nd make^cl&alttlpai^^s'ls a judil^alVoceeding, and 
not one where you have tp gi^e(3iscn^ioh to the Canvassing 




Boards. 

So if there is adequate resources to do it here, we 
believe that that would be acceptable under the Supreme 
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Court's view. That's what Governor Bush's counsel has 
suggested, and we would be agreeable to that, too. Our only 
concern is whether or not there are adequate resources here 
to get it done in the time available. 

Let me make one point that is a little bit, maybe, of 
an reargument of something the Supreme Court decided against 
us, but they've been rearguing a lot on what the Supreme 
Court decided against them. 

THE COURT: Didn't they take my lead, though, when I 
told him about it? 

MR. BOIES: I did, Your Honor. And I'll only mention 
this one thing, and that is - and I'll do it, in part, 
because the Intervenor suggested it, as well, and that is the 
3,300 votes from Palm Beach. Those were ballots that the 
Supreme Court said, we had not shown that the Palm Beach 
board didn't do those right. No one ever looked at those as 
\ * 




a judicial mauei. 

i\nd if we're going to go beyond the strictures of what 
the Supreme Court has laid down, we think the very first 
ballots -- and. this may have been what the Intervenor had in 
mind w^bn he1life|tipMfeftlTe need to look at the Palm Beach 
ballots, f J 

The first ballots that ought to be looked at are those 
3,300 ballots that are already here. 

But we don't want to do anything until after everything 
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that the Supreme Court has ordered to be done has been done. 

Once that's done, maybe there's some things that 
they're suggesting that we could do. Maybe there's some 
things that we're suggesting that could be done. But I think 
the Supreme Court has made clear that there are certain 
limited things that have to be done immediately, and those 
are the things that we would ask the Court to focus on, at 
least first. 

In terms of when, we think the Court meant immediately 
when it said, "Immediately." 

Hours make a difference here. We would like to see the 
process with respect to the 9,000 Miami-Dade ballots start 
immediately. First thing tomorrow morning. 

We would like to see the counties directed to start 
first thing tomorrow morning. If the counties are going to 
do it, or if it's going to be done here, that they be 
instructed first thing tomorrow\iornin^to get the ballots 
here so they could be done" here.. 

We think that hours are going to make a difference 
here. And the Court knows, I think, may know, that 
Pal^^ach wafs^te^&otlie certification process because 
it finished its manual recoun^^rS^tes late. 

Minuteti»a>^make a difference here. So we don't want 
to have any delay. 

Let me just talk, in response to some of the individual 
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points that were made. 

First, there was a question of what undervote meant. 

The Court, the Supreme Court does use the term 
undervote and nonvote or no vote. I think it is clear from 
the context that all of those words are being used in the 
same sense; that is, a ballot for which there was no vote 
recorded for the presidential race. 

There are overvotes where there are two or more votes 
recorded for the presidential race. 

That's not what the Supreme Court was talking about. 
And, indeed, when you look at the use of the word, nonvote, 
or no vote, the Supreme Court uses that in the context of the 



liami-Dade votes 




!, rm n< 



it what is at issue here are undervotes. 
inted totook at overvotes at sometime if 
iot sure we would have an objection to 



3ut what we absolutely would object to is anything to 
do with overvotes, or any" other votes, until we get what the 
Florida Supreme Court has ordered to be done, which is a 
review of all the undervotes. 

The number that was given to the Court of about 64,000 
undervotes may be somewhat high, because I think that number 
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may include undervotes from Broward County and 

Palm Beach County, which, of course, are two of the three 

largest counties with undervotes. 

And those votes have already been taken care of by the 
Supreme Court. 

In terms of the criteria to be used, we think the 
Supreme Court's opinion is quite clear. They talk about the 
clear intent of the voter, and we believe, that's always been 
the appropriate standard in Florida. Judge Labarga in 
Palm Beach County, issued two opinions on that. 

And those were opinions that we had thought previously 
from what the Defendants had said, were opinions that they 



greed with. 

Those opinions make clear that it is no 



agreed 

t is not a 

punch-through standard, it is not a hanging chad standard. 
It is th^Tntent ofJi'e voter, looking at the entire ballot. 

We think that if you look^at the gases the Supreme 
Court cites in its opinion, in" its opiqtpi^the Florida 
Supreme Court says, "There are a number of other states that 
follow the same principle," and they give three examples, 
Massachusetts 



ollow the same principle," and they give thre 
yiassachu setts, SoftlttfihSta, and Illinois. 

And if you look at those three cases, and you look at 
what the Supreme Court of Florida says about those cases, I 
think you also get a sense of what the appropriate criteria 
is to use to identify the clear intent of the voter. For 



ASSOCIATED COURT REPORTERS - 1-800-222-5508 



45 

HEARING before JUDGE CLARK, 1^8/00 

example, the South Dakota case, the Duffy case that the 
Supreme Court cites in its opinion today, is a case that the 
Florida Supreme Court characterizes as holding that if you 
see a mark of some kind where a voter would ordinarily make a 
mark in order to vote, then, unless there's something that 
clearly indicates that that's not a vote, it should be 
considered a vote. 

The Dellahunt case, which is a Massachusetts case that 
the Florida Supreme Court also cites in that same paragraph, 
is a case that holds that where you have an indentation on or 
near the chad, that should be counted as a vote. 

The Pullen case, which is the third case, this is an 
Illinois case that the Court cites there, although it doesn't 
quote the Pullen case in this opinion, it did quote 
extensively from the Pullen case in its November 21 opinion, 
also talks about looking for what the reasonable 
interpretation of what the voters inten^was from the entire 
ballo^O • f 

So I think that the Supreme Court has made it clear, 
not only what the standard is, but what, if you need to be 
s^d^^^Qu^p^Mj^tt%^^a, wbajNtooSe* criteria are. 

So we think that that is something that does not need 
to delay the preflfeslj y4 \ 

We don't have an objection to them presenting to the 
Court summaries of evidence. We can present summaries of 
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evidence, too. It will not surprise the Court that there are 
some pieces of evidence that Mr. Beck did not mention that we 
think are important for the Court to consider. 

But fundamentally, the Supreme Court of Florida has 
decided these questions. It has decided that there is go to 
be a manual recount, it has decided that that is not going 
to include ail of the 6,000,000 ballots. It's only going to 
include the undervotes. 

It's decided that those counts need to start now. it's 
decided that those are going to be done as a judicial matter, 
except to the extent that there are ballots in other counties 
that can be done there, or can be done here. 



So I guess the bottom line, because we think the 
opinion is pretty clear, and we just think that it needs to 
be implemented as quickly e Court is prepared to do 
that. & 





ho is going to do it, 
you say you don't care whether Lt's^c^e by somebody up here, 
or the Canvassing Board, or the supervisor of elections down 
in th^ur%/#> e Q\( ^ 

MR. BOIES: That's true, Your Honor. The only 
qualification is if, in consultation with the Supervisor of 
Elections of Leon County, the Court were to conclude that the 
resources here were not sufficient to do it, or it would ~ I 
don't think this could possibly be the case, but if for some 
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reason we couldn't get the ballots up here; that is, if there 
was any practical consideration that meant that bringing the 
ballots here would make it unlikely that we were going to get 
it done, then we would say: Get it done in the counties. 

And I think that's what was motivating the Florida 
Supreme Court. I don't think the Florida Supreme Court was 
saying: If has to be done in the counties, because elsewhere 
in the opinion, they make clear this is a question for 
judicial resolution. 

But if we could get them here and get them done here on 
time - and I think the number is such that you probably 
could, because I think the 54,000 number is too high. 

NAflWie number were closer to 40,000, which is what 
I think it is, I thin^t^^j^^tJ^Tg tha&p>jfd be done 
in a period of time, ifvou had4hough teams. 

Ifcguess the only other thing I would say is obviously, 
we don't have any objection to^iavhg^bservers. In the 
Supreme Court's Bechstrom's casj^^jfiat happened there was 
that the Circuit Court had the Clerk of the Court review the 
ballots with a representative of each side present. 



allots with a representative or 

THE COURT^I&lTof the Q£^H2^ 



MR. BOIES: In that case, that 



was the Clerk of the 
Court. That was the 1998 Bechstrom court case. 
THE COURT: Two observers? 
MR. BOIES: One observer from each side watching it. 
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The only thing that we would ask is that the process not get 
booked down. The Court is well aware, with lawyers, you can 
make every ballot a federal case, to coin a phrase. 

And I think that there are enough federal cases already 
in this matter. And what we need to do is we need to get on 
with the counting process. 

All we really want is for the count to start soon, and 
to progress, so that we can fulfill what the Supreme Court 
has said, which is to get it done on time. 

We think that if the counting is going to go down in 
some of the counties, they need to report by tomorrow at the 



how much they've gotten done. Many counties ought to be 
finished tomorrow. And we think that the Court can't wait 
until Monday to get reports, J* 

I think the Court is going to have get reports on a 



end of the day, what their schedule is for completion, and 
>ne. Manyc 
W^thattfl 

, „ 0 Jing to have ; 

daily tggsis iombm^re $iere\s not sjjme problem that we 
don't 



ife^iabout that is too late, agJ^e can't solve it. 
MR. KLOCK: Your Honor, if I can address a couple 
points, very quickly. First, Palm Beach County, Mr. Boies 
refd^Q^s be1rf(f*lW^utes laie\^urrently they are 
17,500 minutes late because they still have not filed a 
certificate indicating what the additional votes are that 
were due at five o'clock on the 26th. 

The next point, Your Honor, is for those of us that are 
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local lawyers, generally speaking the stuff that is closer to 
the end of the order is more significant. And I would 
suggest that while Mr. Boies thinks the Supreme Court is sort 
of suggesting you can do it any way you want, I would refer 
you to the language at the bottom of 38: "Moreover because 
the venue of an action of an election contest covers more 
than one county than Leon County, the Circuit Court has 
jurisdiction to order the supervisor of elections and the 
Canvassing Boards, as well as the necessary public officials 
in all counties that have not conducted a manual recount or 
tabulation of the undervotes in this election, to do so 
forthwith. Said tabulation can take place in the individual 
counties where the ballots are located. That is nine lines 
before the "so ordered" language. 

In addition to that, Mr. Boies has excellent recall. 
He indicated to Your Honor, he says, "Because time is of the 
essence, the Circuit Court, shall commence the tabulation of 
the Mi^jjrf£J)ade baljErts imrfc^dietfej^Sut if you move on 
another sentence or two, it says, moveover, since time is 
also of the essence in any statewide relief, the Circuit 
Court must consider any statewide relief should also be 
ordered forthwith and simultaneoulsy with the manual 
tabulation of the Miami-Dade votes. 

Two other points, Your Honor, the Florida Supreme 
Court, in the last paragraph says that that is defined under 
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101.561(5) of the Florida Statutes. 

And when you compare it to the opinion, a legal vote as 
it is used there, is one that is decided by the Canvassing 
Board. 

So the little adjustment to the Supreme Court's 
decision, is to go in and have the Court reexamine the 3,300 
votes that were determined as illegal votes by the Palm Beach 
County Canvassing Board, and recognizes at the beginning of 
the Supreme Court's opinion, they are illegal votes forever, 
Your Honor. So they can never be recounted. 

And I think the only other point I wanted to mention is 
with respect to overvotes and undervotes, you also have the 
problem when you ^et^nto the optical scanning votes, 
Your Honor. You simply can't do what they want to do with 
the undervotes, because, Your Honor, when you get to the 
optical scanning, sometimes what folks do is put an X in the 
d of a complete circle. Somet 
s,, 



box, instead of a complete circV Sorj^times it reads; 
mes it doesn't. 
It clearly is as important a vote as a dimpled chad or 
something that is caused by a fingernail rubbing across a 
ballot, ^a^earl^'n^B^fc'fee^looked at. Sometimes, also, 
Your Honor, they color in the little box, or the little 
circle, rather, and they write the same name below it. 

That is considered an overvote by the machine and not 
counted as well. That needs to be looked at. 



somefn 
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And then the final point I had, Your Honor, was that -- 
that may be it. But these points are very important to be 
taken into consideration. 

The final point is there needs to be time for appellate 
review. And the idea of having daily tallies -- the purpose 
of this drill, Your Honor, is to conduct a complete manual 
recount. Not to create opportunities for press conferences, 
two or three times a day to indicate how our guy is doing 
depending on whether you start at the bottom or the top end 
of the precincts. 

So all this information has to be tallied at one time, 
because, otherwise, what it's going to be is a public 



cause, otherwise, what it's going to be is 
ectacle which is going to be worse. 

THE COURT: Let me ask you some 



sped 

i COURT: Let me ask you something, because the 
Secretary, at least it appears, doesn't have a preference for 
one side or the other. You're a Defendant because that's 
your job, and you have to certify the results. 

^Qld you have any problem with, in terms of the 
logistics of getting results from the other counties, that 
they do it as they normally would do, which is to send it to 
you^e? ******* 

MR. KLOCK: That would be nine. They know how to do 
that and they do it. And, Your Honor, with respect to the 
other arguments that are being made, under 97.012, the 
Secretary also has the responsibility for the uniformity of 
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elections, and how they're conducted and that kind of thing. 
So that is the reason why the other objection. 

You're correct, Your Honor, the Secretary does not 
have, as Secretary, a horse in the race. Nor does the 
Attorney General. 

MR.GREENBURG: Your Honor, if I may, this is Murray 
Greenburg in Miami. 

MR. DOUGLASS: That's what I was waiting on. It really 
wasn't, but I wanted to suggest this -- 

MR.GREENBURG: If I may, you have the ballots and all 
our elections -- 

THE COURT: Mr. Greenburg, can you wait a minute? I'll 
„ ; ou talk. But I got a couple of them standing 
I won't leave before I let you talk. Okay? 
Mj$^BEVk: Your HqrAr, l^pke Address a couple of 
points Mr. Boies raised. 



THE COURT: Just one second, I think he's got a 
proce^fifcpoinf I 



MR. DOUGLASS: I would suggest, again, we be a little 
more formal, because we made a presentation, they made a 
long, long, presentation. We made a presentation. And that, 
normally, in most proceedings, then the Court takes over and 
asks questionV^* M y\( \ * 

We don't want to get into this, again, because Mr. Beck 
is one of the longest speakers I know, and I would like to 
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ask that -- and he's from Illinois and they do things 
different there. But I would like to ask the Court to, 
please, if we could set some structure that would prevent 
this, where we finish, and they get up, again, because ~ if 
it's just a little thing like the Secretary, he had a point 
there. 

But, you know, we're going to be here forever. So I'm 
asking the Court, if we could, consider that, certainly, in 
future hearings. 

THE COURT: Well, I can consider it right now, 
actually, because it is almost ten o'clock now, and I need to 
do something, otherwise we will be talking about what we're 
ease going to be doing forever.^- 

MR. BECK: Your Honor, what they did in their 
presentation -- 

$HE COUj^ffLet me stop you, Mr. Beck. I don't want I 
to argue back and forth and objecting. What I wanted nis 
input. And if you don't have any more input for me, that's 



;. And if you don't have any more inp 
fine. But if you have something that you should tell me I'm 
going to do^l-will listen. 

^h^ECI^-ftft^r HonoxV^Wa 



vant to reinforce 

what the Secretary of State's counsel said, that we also are 
concerned about running tallies and press conferences. As 
far as we're concerned, there is no number that comes out of 
these things until the Court resolves any disputes as to 
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ballots. 

And the Court ought to be releasing the information 
when it's done with its work, rather than having running 
voting tallies. So that as soon as, you know, one candidate 
gets in front of another, all of a sudden people are claiming 
victory. We ought to have the Court resolve the disputes and 
then release the results. 

Another item that is also on your plate is you're going 
to need to hear from us both tomorrow, I would suggest, about 
how many there are down in Palm Beach. 

Mr. Boies as used the number 215, which the Supreme 
Court used, but the Supreme Court also noted in a footnote, 
that we say it's a lower number, and that they take no 
positions on that. You're going to have to resolve that. 

Your Honor, the Supreme Court says on page 39, when 
talking about Miami-Dade, about the counting machine 
registered these as nonvotes and they've never been manually 
review|jl0£Ve think you have to look at all the nonvotes, not 
just the subset of undervotes/ 3* 

/lr. Boies argued the South Dakota case as if that meant 



hal any M^£[of duTifSfe^r indentation is aji indication of 

Pi uM\v 

the South Dakota case. 



intent. 

I have the South Dakota case. What they say about - 
they talk about two chads in the South Dakota case. And one 
of them was good old chad number 88, and they say, " Two of 
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the four corners of this chad had been broken and one side is 
separated." So that's a hanging chad. The other chad was a 
patterned chad, where they say, "It's important to note that 
when this ballot is viewed in its entirety, at least four 
additional chads are partially punched in the same manner." 

So the only chads that were at issue in the South 
Dakota case that the Supreme Court referred to, were either 
hanging chads, or the kind of patterns that we talked about, 
not the kind of rogue dimples that they want. 

Judge, in terms of the stages of a recount, and I don't 
want to bore you with the gory details. I suggest we present 
you with something in writing about the stages that people go 
throu&tj^count 1 

We think, briefly, that the counties ought to cull the 
nonvotes out from the other ballots, preserving the integrity 
of the counts, the way I referred to before. 



We think that the Court should announce what factors 
are to be examined when determinih 



voter intent, the 
criteria that are relevant to that determination. 

THE COURT: I think you're summarizing your previous 
arg^e/LjVe got to get gfring. 

MR. BECK: Okay. The last point, Judge, is Mr. Boies 



was absolutely wrong when he said three times that somehow 
Governor Bush suggested that the Leon County Supervisor of 
Elections was the right person for doing the job. 
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We say the Court should do it. The Leon County 
Supervisor of Elections -- 1 don't know him, and I'm sure 
he's an honorable man and a good public servant, but he's 
also a loyal Democrat. 

Democrats on the Canvassing Boards of Miami-Dade and 
Broward County made the decision that turned hundreds of 
nonvotes into votes for Al Gore. And now they're suggesting 
that a Democrat in Leon County make the determination 
concerning the Republican counties, and we don't think that's 
right. 

THE COURT: I think the Supreme Court is suggesting 
that the supervisor of elections in the counties may assist 
the Court in making the count. And I don't think the 
Democrats are suggesting anything. 

MR. BECK: I'm suggesting io. the Court that it's the 
Court's decision to make. It was authorized to do that by 
the Supreme Court. We think it's a bad idea. We don't think 
that if the concern is with public confidence and the 
integrity of the election, you should do that. 

THE COURT: Let me ask all sides on this. The other 
counties, theoretically, as per the order, would have the 
Canvassing Board doing the counting, like they normally 
would, or somebody down there in the counties. What if the 
ballots were taken to Dade County, and a similar procedure 
was used there and then report back just like they normally 
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would? Any reason why it has to be done here? 
MR. BECK: You said Dade County? 
THE COURT: Yes. I'm suggesting to you - 
MR. DOUGLASS: I understand. 
THE COURT: Is there any reason why we couldn't take 
the Dade County ballots down to Miami, and let the people 
that normally would count them, count them. 

MR. BECK: I think on that one, the Supreme Court was 
fairly clear. I thought the Supreme Court directed the Court 
to undertake that task. I think it left open to the Court to 
undertake the rest of the task, but that one, specifically, 
was directed to the Court to do it. 

NJT^OTRT: Well, yesVBut, theoretically, they asked 



me to use the supervisor of elections here, or sworn 
designee. Is there any reason why that couldn't be the 
Dade County folks? ^ 

MR. BECK: We would object to that. We think the Court 
ought 'fe^e doing; that, und'erjhe s&rjjfards articulated by 
the Court we don't think that's contemplated by the Court's 

<THE COURT: Anyone else^V 

MR. BOIES: Just very briefly, Your Honor. I think we 
would agree that the Miami-Dade ballots ought to stay here. 
Our reasons are a little different, but I think the time 
consumed in sending that number of ballots back down, and 
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then getting the results back, would defeat the purpose of 
the immediate review. 

THE COURT: Okay. 

MR. BOIES: With respect to Mr. Klock's point in which 
he said that that, in reference to these ballots being 
reviewed in the counties, nine lines from the end, it is nine 
lines from the end, about, maybe a little more, but in those 
nine lines is where the Supreme Court talks about the Court 
having the assistance of the supervisor of elections. 

So I think you could use the supervisor of elections, 
if the adequate resources were there. 

And, third, with respect to the criteria to be used, it 
seems to me, if you're looking at the Duffy case, which is 



South Dakoia'dase, the right thing to look at is how the 
Florida Supreme Court characterized that whole thing. 

THE COURT: Mr. Greenburg, it's your turn. Do you want 
to say anything. 

*$|@GREEI^URG: Veah, Jfujf Judge, let me just say this 
at this point: We will do whatever the Court wants. We're 



here to assist the Court, the supervisor, and all the 
Ifi^fa^iejB in tn^MH^!^' 

What we need to know - and I thint 



officials here in the < 

and I think Your Honor will 
agree with this -- we need to know soon. Our ballots are 
there; we're here; we're fine with that. 
(LAUGHTER.) 
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MR.GREENBURG: The next plane would require our getting 
up at 4:30 in the morning, which is fine. But we need to 
know what you want to do, who you need up there. 

And if it's just going to be legal argument, what time 
you would want anybody, we will do whatever you want. You've 
heard enough from all the lawyers, myself included. Just 
please tell us what you want us to do and we'll do it. 

THE COURT: Thank you. I'm going to take a recess and 
consult the high authorities and be back with you -- 1 won't 
tell you when, but I'll be back before the evening. 

And I'm sorry to make you wait, and I know everybody 
has been working overtime, but I'll have to come up with 
something, having had input from you, that I think will work. 

I'll be back to tell you what I think it is. 

(DISCUSSION OFF THE RECORD.) 

RULING BY THE COURT 

THE COURT: I apologize for keeping you all waiting, i 
knowl^@e. ; t 

Well, we've got two different counts to be concerned 
with. One is the Dade County ballots that are here in 
Leon County. The other involves the rest of the counties in 
the state. This is not perfect, but I'm going to give you 
what I plan to do with regard to both of those counts. You 
may have objections to that. You may have questions about 
it. But because of the lateness of the hour, and the exigent 
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circumstances, ! ask that you make your objections in writing 
and give them to me tomorrow morning through the Court 
Administrator's Office. And I'll take some action on that 
and review them at that time. 

First of all, when we do the count, what we're going to 
be looking at are what are considered nonvotes or undervotes. 

Those would be where a counting machine does not 
register the vote, or does not register all the vote. 

For the Dade County vote, which is still here in 
Leon County, we will keep the ballots here and count them 
here. 

I'm going to ask the supervisor of lections, or his 
sworn designee, I'n^g^in^ to ask that Mr. Sancho contact 
Mr. David Leahy. Do we still have Mr. Greenburg? 

IJfbess that was a Iqn^irr^fcr hma to wait on the 

phone. 

'■) believe he was the attorney indicating they'd be 
willing to help any way they can. The staff of the Clerk of 
the Court is available for the purposes of helping in the 
count, the Supervisor of Elections can work with the 
supervisor in [^Se^y^crthe helfoxJuht those votes. 

I'm very concerned with the perception of these votes, 
and whether they're going to be done accurately and fairly. 
In that respect, I've asked my colleagues here in the Second 
Circuit to assist in this. 
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Theoretically, I guess we've had counts normally with 
teams of two. Normally there's a Canvassing Board there that 
would resolve any questions about whether a vote is or is not 
a vote. That's the way I understand this goes. For those 
teams of two, I have asked two judges to act as arbiters, 
basically, if there's a question about that, and those judges 
can resolve that dispute or question about the ballot. 

If those two Judges can't agree, it will be sent to me 
and I'll resolve that finally. That's how we'll do the vote 
here. 

I'm going to have them start tomorrow morning at 
eight o'clock f\ |- J* //" 

NA^^beTieve^t^^cility will be the Leon County 
Public Library. They'll have some room there to accomplish 
that. 

The press will be allowed. We'll make arrangements. 
Any q^stiojij(3Bio\rtjto d\that s^uld run through the 
proper/administrator's office. The counting that's done 
there will be open for observation by the parties. 

But what I'd like to do, even though this has been said 
in i^a^C^rt'ca^e^^fe^f^Se vojers are the real party in 
interest. There are two candidates here, that would be 
Governor Bush and Vice President Gore. 

You can have anybody you want designated for a team. 
But all the rest of you, I'm sorry, I'm just going to leave 
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it that way. If you can get them to let you there, you can 
be an observer, as well. 

If we start at eight, my target date -- not my final 
date -- but I hope to be finished no later than two o'clock 
p.m. on Sunday, which would be December the 10th. 

As we discussed before, the Secretary of State, and the 
Divisions of Elections will assist. 

It won't be necessary for ours here, but I'd rather go 
ahead and probably use that in terms of sending the results 
that we have here, through the Supervisor of Elections to the 
Division of Elections for a certification of those results. 

At - and I want to emphasize: This is not a protest 
; a count of vote 



count of votes^This isa count of votes as a result of a 
contest of an election, under which there is broad powers, 
apparently, for the trial judge to fashion a remedy. 



£o whenlJjhere wW be observers at the county, 
there won't be as you would normally have in a protest, the 
opportunity to make an objection to^ejkh ballot, to mark it, 
to see it. 

You'll be able to observe. You can make a note on a 
notepad, if you'd like. You can raise those objections later 
in writing with me. But in terms of each individual ballot, 
I want the county to go as smoothly as possible. As I've 
indicated, there will be at least two other judges available 
to arbitrate any questions there. But I don't want anybody 
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raising a vocal objection at the time of the voting, or 
otherwise trying to disrupt the count in any way. 

Now, for the other counties, just as the Supreme Court 
has indicated in its order, I would respectfully direct 
Canvassing Boards in the counties who have not, or have not 
previously done a manual count of nonvotes or undervotes, to 
take steps immediately to do so. Specifically, I would 
request that, by twelve o'clock p.m. tomorrow, Saturday, fax 
to the Office of the Court Administrator, which I do have 
that number somewhere, the fax number. Do I have somebody 
from the Court Administrator's office here? I sure don't 
want to give out mine. (850) 487-7947. 



What Pd like faxed there is some indication of the 
protocol purported or proposed by the Canvassing Board. And 
this could be the Canvassing Board, but not limited to the 
Canvassing Board. But such other public officials, including 
the Supervisor of Elections, and their offices, staff, 
employees, whatever is necessary jn^eir estimation to do 
the count required by the Supreme Court with, again, a target 
date of 2:00 p.m. on Sunday for those results to be sent from 
there to the Division of Elections for certification. 

The same procedure would apply in terms of the 
observers, in terms of the objections, and the indications 
that I had before as to the vote in Leon County. 

I'm not going to direct exactly how to do that. I'm 
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going to leave that to the discretion of the Canvassing 
Board, in terms of deciding the parameters of who would do 
the counting and how they'll do it. To my colleagues around 
the state, my judicial colleagues, I would request that you 
offer your assistance in the same manner my colleagues here 
in the Second Circuit have offered, for the reason I have 
indicated, to give some objectivity and partiality to the 
process itself, to reduce, to the extent possible any 
objections to the manner in which it was conducted. 

I'm not directing that or ordering that, but simply a 
request. And I'll leave it to the Canvassing Boards to 
decide ho\^l£^il|T5espD \J BSQ\they will report by 
twelve o'clock the protocol they intend to use, the estimated 
time schedule, and I'll review that at that time. 

The standard to be applied in doing this count is the 
standard that the Supreme Court has set forth in its recent 
order# \ \ 

The Supreme CourtW twice been given the opportunity 
and requested to get more specific criteria in terms of how 
to count ballots manually. They've declined to do so. And I 
se<^^$^^$$^^^& triey wishlo leave that 
to the Canvassing Boards and the persons that do the manual 
counting, guided only by that principle that's laid out in 
the opinion. 

I think I indicated, I would ask that the Canvassing 
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Boards in those counties, when they've completed their 
counts, to forward that through the norma! procedures to the 
Division of Elections for certification. 

And with that, I know you probably have questions and 
objection. As I indicated before, if you'll put those down 
in writing, I will do my best sometime tomorrow morning to 
reduce this to writing. And if I could get a transcript, 
that would help me. I would appreciate it. But I need 
something in writing. 

MR. BECK: We will put our objections in writing in the 
morning. I just want to alert the Court that there was an 
outstanding matter in front of Judge Sauls. We had made a 
motion to excluHe t|^^liami-Dade ballots on grounds of ex~ 

OIhE ^fclRT: Mr. Beck, I just said, put all your 
concerns in writing. I will not hear any thing more tonight. 



MR. BECK: I'm concerned that the counting is going to 
begini>efore the Court hears the evid^ice on whether the 
ballots are in shape to be counted.^ *f 

THE COURT: I understand. Any concerns you have, any 



objections you have, put them in writing. I'll review them 
in the morning, ^tflf^nftf^ough thg^Sjpuft Administrator's 
office. I'll be in touch with the attorneys through the 
Court Administrator's office. We may meet again, but that's 
what I'm going to do. Thank you very much. 

(HEARING CONCLUDED AT 1 1:49 P.M.) 
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